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July 2021 

 
EEOC UPDATED COVID-19 GUIDANCE REGARDING VACCINATIONS 

 
On May 28, 2021, the U.S. Equal Employment Opportunity Commission (EEOC) issued a highly 

anticipated update to its What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, 
and Other EEO Laws FAQ1 to address the question of whether employers may require employees to be 
vaccinated against the coronavirus before physically entering the workplace. The answer to this hot button 
issue was carefully phrased to state, “federal EEO laws do not prevent an employer from requiring all employees 
physically entering the workplace to be vaccinated for COVID-19, subject to the reasonable accommodation provisions 
of Title VII and the ADA and other EEO considerations.”  

 
What this legalese translates to in ordinary language is, yes, federal law allows an employer to adopt 

a policy to require employees to be vaccinated for COVID-19. However, an employer is required to have 
specific legal exceptions to the requirement for employees with disabilities or sincerely held religious beliefs 
who cannot be vaccinated. Both of these required exceptions have strict legal requirements that an 
employer must follow to avoid running afoul of anti-discrimination laws, and both the policy itself and the 
exception process must be properly documented.  

 
Now that the EEOC has provided clear guidance that an employer may adopt a policy requiring 

employees to be vaccinated for COVID-19, the question that remains is should employers do so? Before we 
get to a recommendation on this question for local education agencies (LEAs), it is important to note some 
significant considerations that our clients should take into account.  

 
First, the EEOC guidance specifically stated that it was not addressing the issue of the Emergency 

Use Authorization (EUA) status of the currently available COVID-19 vaccines. The EEOC simply bypassed 
this issue by including a link to the FDA EUA page2 and stated that its legal jurisdiction does not cover this 
topic. The failure of guidance to address this issue leaves a gray area for employers to navigate for employees 
who decline to be vaccinated based on the current vaccines EUA status. The current vaccines EUA status is 
a legitimate reason that individuals may decline to be vaccinated at the present time. The guidance does not 
provide employers any information on how these employees may be treated under an employer vaccination 
policy. Our office will continue to track the authorization status of the COVID-19 vaccines and provide 
updated information when it becomes available.  

                                                           
1 https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws 
2 https://www.fda.gov/vaccines-blood-biologics/vaccines/emergency-use-authorization-vaccines-explained 
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Second, the EEOC specifically stated that it is still considering the impact of the Centers for 
Disease Control (CDC) guidance for fully vaccinated people3, and this updated COVID-19 vaccination 
guidance does not address this topic. The CDC has issued guidance that allows fully vaccinated people to 
refrain from quarantining and testing after a known exposure to COVID-19 if asymptomatic, and stop 
wearing face coverings and physically distancing in most circumstances.4 The California Department of 
Public Health’s (CDPH) current public health recommendations for fully vaccinated people already allows 
fully vaccinated people to refrain from quarantining and testing after a known exposure to COVID-19 if 
asymptomatic.5 CDPH indicated in a letter, dated June 7, 20216, that it will be updating its public health 
recommendations for fully vaccinated people to align with the CDC guidance for fully vaccinated people to 
eliminate face coverings and physically distancing requirements. The EEOC’s omission of these 
considerations from this updated guidance makes it very likely that additional guidance will be issued at a 
future time, and this guidance could impact employer policies on employee vaccination.  

 
Third, the EEOC’s guidance is based on federal anti-discrimination laws, and does not address 

California state law, which generally provides even greater protection to California employees than is 
granted under federal law. LEAs in CA will need to ensure that this federal guidance is considered in 
conjunction with state law when analyzing the decision to adopt a policy or not. Any employer policy must 
meet state law requirement against employment discrimination for employees with disabilities or sincerely 
held religious beliefs.  

 
Fourth, new guidance incorporating vaccination status has been released by the Division of 

Occupational Safety and Health (Cal/OSHA) and CDPH for K-12 Schools. Cal/OSHA adopted a new 
version of the COVID-19 Emergency Temporary Standards7 (ETS) on June 17, 2021 that allows employers 
to permit fully vaccinated employees to stop wearing face coverings indoors if the employer has 
documentation an employee is fully vaccinated. Fully vaccinated employees are also permitted to refrain 
from quarantining and undergoing testing after a known exposure to COVID-19 if asymptotic. 
Unvaccinated employees are required to continue to wear face coverings, as well as quarantine and test after 
a known exposure to COVID-19. However, in contrast, COVID-19 Public Health Guidance for K-12 
Schools in California, 2021-2022 School Year (K-12 Schools Guidance) released on July 12, 2021 continues 
to require adults in the K-12 setting to mask when sharing indoor space with students, regardless of 
vaccination status. Students will be required to mask indoors, regardless of vaccination status, unless 
exempt under the CDPH face mask guidance. Masks are optional outdoors in all K-12 settings8   

 
The difference in face masking requirements in these two pieces of guidance means that LEAs will 

have to consider different requirements for masking in K-12 settings based on employees’ vaccination status 
and whether or not students are present. Schools Legal Services (SLS) has already shared with clients that 
CDPH’s fully vaccinated people guidance creates a legitimate business need for LEAs to know employees’ 
vaccination status for personnel and workplace management. The updated Cal/OSHA ETS and K-12 
Schools Guidance now include masking requirements provisions that make knowing employees’ 

                                                           
3 https://www.cdc.gov/coronavirus/2019-ncov/vaccines/fully-vaccinated.html 
4 https://www.cdc.gov/coronavirus/2019-ncov/vaccines/fully-vaccinated.html#vaccinated 
5 https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID-19-Public-Health-Recommendations-
for-Fully-Vaccinated-People.aspx 
6 https://www.dir.ca.gov/oshsb/documents/CDPH-Letter.pdf 
7 https://www.dir.ca.gov/dosh/coronavirus/ 
8 https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/K-12-Guidance-2021-22-School-Year.aspx 
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vaccination status crucial to properly implementing current health and safety guidance, in addition to 
ensuring proper personnel and facilities management.   

 
This brings us back to the earlier question of whether LEAs should adopt a policy to require 

employees to be vaccinated for COVID-19. It is SLS’ legal opinion that the current CDC and CDPH fully 
vaccinated people guidance, the updated Cal/OSHA ETS regulations, and the updated CDPH K-12 
Schools Guidance, make it a business necessity for LEAs to start the process of adopting some policy 
addressing employee COVID-19 vaccination. SLS is ready to provide specific consultations to our clients on 
what options may be appropriate for your individual LEA.  

 
We want to emphasize that it is imperative for LEAs to keep in mind that even with these 

legitimate business reasons to establish a policy on employee COVID-19 vaccinations, items such as: (1) 
specific details of a policy, (2) impact of a policy; (3) any incentives (or penalties) associated with the policy; 
and (4) the procedures for implementation of the policy, are all subjects of mandatory bargaining with 
employees’ exclusive representatives because they relate to terms and conditions of employment.  

 
SLS recognizes that the topic of COVID-19 vaccines has been, and continues to be, a controversial 

issue that invokes a broad spectrum of opinions and reactions. It is our recommendation that LEAs engage 
with their employee unions on this issue from the initial stages of developing a policy. LEAs will benefit 
from approaching discussions with employee unions with a focus on collaboratively developing a policy 
tailored to meet the health and safety needs of the employer, employees, and the public. The negotiation of 
this issue may very well require a significant amount of time and effort to reach the stage of adopting and 
implementing a policy. Our office is here to assist at each stage of the process. We will continue to closely 
watch the legal issues and guidance that may impact this issue and update our clients accordingly.    

 
Tumara Thelen 

 
 
 
 
 
Education Law Updates are intended to alert Schools Legal Service clients to developments in legislation, opinions of 
courts and administrative bodies and related matters. They are not intended as legal advice in any specific situation. 
Consult legal counsel as to how the issue presented may affect your particular circumstances. 


