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April 2020 

 
 

DEPARTMENT OF LABOR ISSUES IMPLEMENTING REGULATIONS REGARDING  
PAID LEAVE UNDER THE FAMILIES FIRST CORONAVIRUS RESPONSE ACT 

 
On April 2, 2020, the Department of Labor set forth a final rule and temporary regulations 

implementing the new Families First Coronavirus Response Act (FFCRA). These regulations were 
operational as of April 1, 2020, and will be effective until December 31, 2020.    

 
As previously reported in our School Law Update of March 26, 2020, pursuant to the 

FFCRA, public health emergency leave or EFMLA and emergency paid sick leave (EPSL) are now 
available to eligible employees. 

 
As a reminder, employees may take up to 80 hours of EPSL for the following qualifying 

reasons.  
 
(1) The employee is subject to a federal, state, or local quarantine or isolation order 

related to COVID-19; 
(2) The employee has been advised by a health care provider to self-quarantine due to 

concerns related to COVID-19; 
(3) The employee is experiencing symptoms of COVID-19 and seeking medical 

diagnosis from a health care provider; 
(4) The employee is caring for an individual who is subject to an order as described in 

paragraph (1) above or directed as described in paragraph (2) above; 
(5) The employee is caring for his or her son or daughter whose school, place of care, 

or child care provider has been closed for a period of time for reasons related to 
COVID-19; or  

(6) The employee has a substantially similar condition as specified by the Secretary of 
Health and Human Services in consultation with the Secretaries of the Treasury 
and of Labor. 1   

 

                                                           
1  Section 826.20(a). 
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Additionally, eligible employees may take up to 12 workweeks of leave under the EFMLA 
for the number 5 qualifying reason above.   

 
The regulations, which can be found at 29 CFR section 826.10, et seq., clarify the 

requirements related to FFCRA leaves. A summary of the pertinent aspects of the regulations for 
school employers is below. Individual provisions are cited in footnotes throughout this School Law 
Update. All references, unless otherwise noted, are to these implementing regulations.  

 
Who is eligible to take EPSL and EFMLA? 

 As to EPSL, public school employees are eligible to take paid leave regardless of the duration of 
their employment.  As to EFMLA, employees are eligible to take leave if they have been employed for at 
least 30 calendar days, meaning they have been on an employer’s payroll for at least the 30 calendar days 
immediately prior to the day the leave would begin. This is an exception to the normal eligibility rules for 
other Family and Medical Leave Act (FMLA) qualifying reasons.2  
 
Is the definition of “son or daughter” the same for purposes of EFMLA and EPSL as it is for the FMLA? 
 
 Yes. The definition of a “son or daughter” for purposes of the FFCRA is the same as it is under the 
FMLA. The term “son or daughter” therefore includes a biological, adopted, or foster child, a stepchild, a 
legal ward, or a child of a person standing in loco parentis, who is under 18 years of age.  It also includes a 
child who is 18 years of age or older and who is incapable of self-care because of a mental or physical 
disability.3   
 
What is the definition of “school” for purposes of EMFLA and EPSL? 
 
 The term “school” means an elementary or secondary nonprofit institutional day or residential 
school, including charter schools. The term does not include any education beyond grade 12.4  
 
What is the definition of “child care provider” for purposes of EFMLA and EPSL? 
 
 The term “child care provider” means a provider who receives compensation for providing child 
care services on a regular basis. This includes a center-based child care provider, a group home child care 
provider, a family child care provider, or other provider of child care services for compensation that is 
licensed, regulated, or registered under state law, and satisfies state and local requirements.  Importantly, for 
the FFCRA, a child care provider “need not be compensated or licensed if he or she is a family member or 
friend, such as a neighbor, who regularly cares for the employee’s child.5  
 
What is the definition of “telework” for purposes of EFMLA and EPSL? 
 
 The term “telework” is broadly defined to effectuate the purpose under the FFCRA. It means work 
the employer permits or allows an employee to perform at home or at a location other than the employee’s 
normal workplace.  Telework may be performed during normal hours or at other times agreed by the 
employer and employee.  Telework is work for which wages must be paid and is not compensated as paid 
leave.6     

                                                           
2  Section 826.10(a) and 826.30. 
3  Sections 826.10(a) and 826.20. 
4  Section 826.10(a). 
5  Ibid. 
6  Ibid. 
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 Employers and employees are encouraged to implement “highly flexible telework arrangements” 
that allow employees to perform work, potentially at unconventional times, while tending to family and 
other responsibilities, including teaching children whose schools are closed for COVID-19-related reasons.   
 
What is a quarantine or isolation order for purposes of EPSL? 
 
 Quarantine or isolation orders include a broad range of governmental orders. For purposes of the 
EPSL, a quarantine or isolation order includes quarantine, isolation, containment, shelter in place, or stay 
at home orders issued by any federal, state, or local government authority.  The regulations specifically note 
that a quarantine or isolation order also includes when a government authority has advised categories of 
citizens (e.g., of certain age ranges or of certain medical conditions) to shelter in place, stay at home, isolate, 
or quarantine, causing those categories of employees to be unable to work. The regulations clarify that an 
employee may only take paid sick leave if, but for the quarantine or isolation order, the employee would 
have been able to work or telework.7  
 
What does it mean to have been advised by a health care provider to self-quarantine? 
 
 The regulations clarify that the advice by a health care provider to self-quarantine must be based on 
the health care provider’s belief that the employee has, or may have COVID-19, or is particularly vulnerable 
to COVID-19. Additionally, self-quarantining must prevent the employee from working. An employee who 
is self-quarantining and can still telework is not eligible for EPSL.8   
 
What does it mean to be seeking medical diagnosis for COVID-19? 
 
 An employee may take paid sick leave to seek medical diagnosis for COVID-19 if the employee is 
experiencing any of the following symptoms:  fever, dry cough, shortness of breath, or any other COVID-19 
symptoms identified by the CDC.9  
 
When can an employee take EPSL to care for another individual? 
 
 The regulations explain that the EPSL may be taken to care for a member of an employee’s 
immediate family member, a person who regularly resides in the employee’s home, or a similar person with 
whom the employee has a relationship that creates an expectation that the employee would care for the 
person in the event the employee was quarantined or self-quarantined. The regulations clarify that the term 
“individual” does not include persons with whom the employee has no personal relationship. Further, the 
employee must have a genuine need to care for the individual.10  
 
What if a co-parent, co-guardian, or usual care-taker is available to care for the child whose school or 
caregiver is closed due to COVID-19? 
 
 The regulations clarify that an employee may take leave under EPSL and EFMLA to care for his or 
her child only when the employee needs to, and actually is, caring for his or her child due to the child’s 
school or place of care being closed or unavailable for reasons related to COVID-19. Further, the leave may 

                                                           
7  Sections 826.10 and 826.20(a)(2). 
8  Section 826.20(a)(3). 
9  Section 826.20(a)(4). 
10 Section 826.20(a)(5). 
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only be used if no other suitable person is available to care for the child during the period of such leave.11  
Generally, an employee does not need to take such leave if another suitable individual such as a co-parent, 
co-guardian, or the usual child care provider is available to provide the needed care for the child. 
 
Do the weeks of leave taken under EFMLA count towards available FMLA leave? 
 
 Yes. EFMLA is a type of FMLA leave that is available only between April 1 and December 31, 
2020.  An eligible employee is entitled to up to 12 workweeks of EFMLA during that period. Any time 
taken by the employee for EFMLA counts towards the available 12 workweeks of FMLA.12   
 
Can an employee use available personal leave such as vacation or personal necessity concurrently with 
EFMLA? 
 
 Yes, despite the caps on pay as provided in the EFMLA, an employee may elect to use, or an 
employer may require an employee to use, leave accrued under the employer’s policies that would be 
available to the employee to care for a child, such as vacation or personal necessity leave. This leave would 
be used concurrently with EFMLA and the employee would be entitled to a full day’s pay for that day.13  
 
Can an employee take EPSL or EFMLA intermittently? 
 
 Yes, subject to certain conditions and limits, an employee may take leave under the EPSL, or the 
EFMLA, intermittently (i.e., in separate periods of time, rather than one continuous period) as long as the 
employee and the employer agree. This agreement may be in writing, but a clear and mutual understanding 
between the employer and employee is sufficient.14   
 
 Importantly, if an employee is continuing to report to a worksite, the employee may only take EPSL 
or EFMLA leave intermittently in circumstances where there is a minimal risk that the employee will spread 
COVID-19 to other employees at an employer’s worksite. For employees who continue to report to their 
worksite, intermittent leave is only available for the purpose of caring for the employee’s son or daughter 
whose school or place of care is closed or child care provider is unavailable due to COVID-19 related 
reasons. Intermittent leave is not available for these employees for any of the other reasons paid sick leave is 
available under the EPSL. Once an employee who is still required to work onsite, begins taking paid sick 
leave for other reasons, the employee must use the permitted days of leave consecutively until the employee 
no longer has a qualifying reason to take the leave.15   
 
 However, for employees who are directed to or allowed to telework, but are unavailable to telework 
due to a COVID-19-related reason, the employer and employee may agree that the employee may take EPSL 
or EFMLA leave intermittently for any of the qualifying reasons for the leaves.16  
 

                                                           
11 Section 826.20(a)(8). 
12 Section 826.23. 
13 Section 826.24. 
14 Section 826.50(a). 
15 Section 826.50(b). 
16 Section 826.50(c). 
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How does an employer implement both leaves if an employee qualifies for and requests both leaves? 
 
 When an employee qualifies for both EPSL and EFMLA leave, the employee may first use the two 
weeks of paid EPSL leave. This leave runs concurrently with the first two weeks of unpaid leave under the 
EFMLA. Any remaining leave taken for this reason is paid under the EFMLA.17   
 
 Further, any leave already taken as FMLA leave in the current 12-month leave year, will reduce the 
amount of leave entitlement available under the EFMLA. If an employee has already exhausted his or her 
12 workweeks of FMLA or EFMLA leave, he or she may still take EPSL leave for a COVID-19 qualifying 
reason, but would not also have entitlement to FMLA or EFMLA.18  
 
 Note that an eligible employee can take a maximum of 12 workweeks of EFMLA between April 2, 
2020 and December 31, 2020.  This limitation applies even if that period spans two FMLA leave 12 
workweek leave periods. The regulations provide the following helpful example: 
 

If an employer’s 12-month period begins on July 1, and an eligible employee took seven 
weeks of EFMLA in May and June 2020, the eligible employee could only take up to five 
additional weeks of EFMLA between July 1 and December 31, 2020, even though the first 
seven weeks of EFMLA fell in the prior 12-month period.19  

 
Can an employee substitute earned or accrued paid leave during the otherwise unpaid first two weeks of 
EFMLA leave? 
 
 Yes. An eligible employee may choose to substitute, meaning run concurrently, earned or accrued 
paid leave provided by the employer during otherwise unpaid EFMLA leave. This means the employee 
receives pay pursuant to the employer’s preexisting paid leave policy during the period of otherwise unpaid 
leave.20   
 
How does an employer distribute notice of the FFCRA leave entitlements? 
 
 The FFCRA requires employers to post a notice of the law’s requirements in a conspicuous place 
on the employer’s premises. The Department of Labor prepared a model poster for this purpose which can 
be downloaded free of charge and was provided in our earlier School Law Update.  
 
 The regulations clarify that an employer may satisfy its obligation to post the notice by emailing or 
direct mailing the notice to employees or posting it on an employer information internal or external 
website.21  This makes sense in light of many employees teleworking at this time.  
 
How does an employee notify the employer of his or her need for leave? And, what documentation is 
necessary to request the leave? 
 
 Employers may require employees to follow reasonable notice procedures as soon as practicable 
after the first workday, or portion of workday missed, and for which an employee receives paid sick leave in 

                                                           
17 Section 826.60. 
18 Sections 826.60(a)(4) and 826.70. 
19 Section 826.70(e). 
20 Section 826.60(b). 
21 Section 826.80(b). 
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order to continue such leave. The employer may require the employee provide oral notice and sufficient 
information for the employer to determine whether the requested leave is covered by the FFCRA. It may be 
reasonable for this notice to be given by the employee’s spokesperson, including a spouse, adult family 
member, or other responsible party, if the employee is unable to do so personally.22  
 
 An employee must provide his or her employer documentation in support of EPSL or EFMLA.  
Such documentation must include a signed statement containing the following information: 
 
 (1) The employee’s name; 
 (2) The date(s) for which leave is requested; 
 (3) The COVID-19 qualifying reason for leave; and 
 (4) An oral or written statement representing that the employee is unable to work or telework 

because of the COVID-19 qualifying reason. 

 Further, an employee must provide additional information depending on the COVID-19 qualifying 
reason for leave.  
 
 (1) An employee requesting EPSL due to a government quarantine or isolation order, must 

provide the name of the government entity that issued the quarantine or isolation order to 
which the employee is subject;  

 (2) An employee requesting EPSL due to a healthcare provider’s advice to self-quarantine for 
COVID-19 related reasons, must provide the name of the health care provider who gave 
the advice.  

 (3) An employee-requested EPSL to care for an individual must provide either (1) the 
government entity that issued the quarantine or isolation order to which the individual is 
subject or (2) the name of the health care provider who advised the individual to self-
quarantine, depending on the precise reason for the request.  

 (4) An employee requesting EPSL or EFMLA to care for his or her child must provide the 
following information: 

  a. The name of the child being cared for; 
  b. The name of the school, place of care, or child care provider that closed or became 

unavailable due to COVID-19 reasons; and  
  c. A statement representing that no other suitable person will be caring for the son or 

daughter during the period of requested leave.23  
 
How long must an employer keep records related to requested FFCRA leave? 
 
 Employers are required to retain all documentation provided in connection with a request for 
FFCRA leave for four years, regardless of whether leave is granted or denied. If an employee provided oral 
statements, the employer must document and retain such information for four years.24   
 
Does the employee continue to receive health benefits during EPSL or EFMLA? 
 
 Yes. An employee who takes EPSL or EFMLA is entitled to continued coverage under the 
employer’s group health plan on the same terms as if the employee did not take leave. Employees in a group 

                                                           
22 Section 826.90. 
23 Section 826.100. 
24 Section 826.140. 
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health plan who take leave under EPSL or EFMLA remain responsible for paying the same portion of the 
plan premium that the employee paid prior to taking leave. If the premiums are adjusted, the employee is 
required to pay the new employee premium contribution on the same terms as other employees.25   
 
Is an employee entitled to be restored to his or her prior position after taking leave? 
 
 In most instances, yes, the employee is entitled to be restored to the same or an equivalent position 
upon return from EPSL or EFMLA.26  Just as with other FMLA qualifying leave events, the FFCRA does 
not protect an employee from employment actions, such as layoffs, that would have affected the employee 
regardless of whether the leave was taken, so long as the employer can demonstrate that the employee 
would have been laid off even if he or she had not taken leave.  
 
What is prohibited under the FFCRA? 
 
 Employers are prohibited from discharging, disciplining, or discriminating against an employee for 
taking paid sick leave, initiating a proceeding under or related to paid sick leave, or testifying in such a 
proceeding. Employers who violate this provision are considered to have violated the Fair Labor Standards 
Act (FLSA). An employer who violates the paid sick leave requirements is considered to have failed to pay 
the minimum wage required by the FLSA.27  
 
What is the effect of other laws, employer practices, and Collective Bargaining Agreements (CBA)? 
 
 The regulations make clear that an employee’s entitlement to, or actual use of, paid sick leave is not 
grounds for diminishment, reduction, or elimination of any other right or benefit to which the employee is 
entitled under any other federal, state, or local law, or any CBA, or employer policy in existence prior to 
April 1, 2020.  Paid sick leave is in addition to, and not a substitute for, other sources of leave which the 
employee had already accrued, was already entitled to, or had already used prior to the FFCRA becoming 
effective. Employees may choose to use this leave prior to any other leave to which he or she may be 
entitled.  However, employees do not have entitlement to take this leave retroactively. Any leave taken prior 
to April 1, 2020 is not covered by EPSL or EFMLA.28   
 
 Employees are not entitled to receive financial compensation or reimbursement for unused leave 
under EPSL or EFMLA. Additionally, employees are limited to a total of 80 hours of paid sick leave. An 
employee who has taken all such leave and then changes employers is not entitled to additional paid sick 
leave from his or her new employer. An employee who has taken some, but fewer than 80 hours of paid sick 
leave, and then changes employers is entitled only to the remaining portion of such leave from his or her 
new employer.29  
 
 For additional questions related to the FFCRA or its implementing regulations, please contact 
Schools Legal Service. 
 
      Melissa H. Brown and Tumara M. Thelen 
 
Education Law Updates are intended to alert Schools Legal Service clients to developments in legislation, opinions of courts and administrative 
bodies and related matters.  They are not intended as legal advice in any specific situation.  Consult legal counsel as to how the issue presented may 
affect your particular circumstances. 

                                                           
25 Section 826.110. 
26 Section 826.130. 
27 Sections 826.150 and 826.151. 
28 Section 826.160. 
29 Section 826.160(e),(f). 


