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Presenter
Presentation Notes
I want to walk through some Brown Act obligations relating to access to meeting documents that could get lost in the shuffle during school closure.  We want to minimize any possible criticism of our school board meetings based on the way district take advantage of the COVID-19 flexibility.  
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Presentation Notes
The COVID-19 executive orders make it easy to hold meetings electronically and to require the public to participate via telephone or other electronic means.  They don’t reference existing obligations regarding access to documents.We will take a look at what’s appropriate under the circumstances, where the usual avenues of communication may be hampered because of school closure.
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COVID what? 
That one never occurred 
to me!  I’m amazed my name 
is even still on this law!

Presenter
Presentation Notes
Ralph Brown definitely never contemplated this situation!



Access to Documents

 COVID-19 Executive Orders permit districts to 
limit public access to board meetings to remote 
participation via telephone or electronic means 
such as Zoom teleconferences.

 The Executive Orders do not address access to 
meeting documents during school closures.

 Access to documents can be a critical component 
of participating in a meeting

 How does the public access documents if they are 
participating only remotely?

Presenter
Presentation Notes
-Governor’s Executive Orders relating to the Brown Act provide allow districts to permit public comment purely through electronic means, but they don’t address Brown Act rules relating to meeting documents.  -Having access to the documents being considered in open session at a Board meeting area is an important aspect of public access to the meeting.  The public has the right to observe the meeting and comment on school-related items.-How does this happen in an all-electronic environment?-I will walk you through five Brown Act rules pertaining to document access so that you are aware of them and I will offer some simple solutions.  This may not even be an issue for many of you, especially if you are using an agenda platform like Agenda Online or Board Docs, but districts use those tools in different ways.  At a minimum, you may need to tweak your agenda language during this time to reflect the kind of access to documents you provide, as we will discuss.



Issue # 1: Agenda Packets
 Agenda packets can be posted, physically and 

electronically, but it’s not required by law at this time.  Only 
the agenda document must be posted.

 It is typical to provide the packet to board members when 
agenda posted, but not required by law

 Members of the public now participating only telephonically 
or via Zoom or other electronic means may not have access 
to meeting documents.

 Consider posting open session portion of packets online 
during school closure or provide a contact number for e-
mailed copies.
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Presentation Notes
-Issue # 1- Agenda packets-The Brown Act only requires posting of the agenda document itself, not the agenda packet.  -If you don’t routinely post your packets on line, the public can normally review a copy of the packet by attending the meeting (or can review material in advance as we will discuss).  So if this is your practice, members of the public who are now accessing the meeting via telephone or electronically may not have access to the meeting documents.  -How do we assure that type of access if the public only participates electronically?  How do we comply with other Brown Act requirements around access to documents?-One way to address this is by adopting the practice of posting agenda packets on line during the period of school closure.  This could well be the subject of future amendments to the Brown Act in light of the COVID-19 experience.-Another option would be to provide a telephone or e-mail address for members of the public to request copies of agenda documents that could be e-mailed to them.



#2: Agenda Packets as Public Records

 Agendas and any other writings distributed to a 
board majority in connection with a matter subject 
to discussion in open session are disclosable
public records even if distributed more than 72 
hours before the meeting.

 They must be made available “upon request 
without delay” (unless exempt)

Presenter
Presentation Notes
-Issue # 2 is the notion that agenda documents (at least those relating to open session items) become disclosable public records once distributed to a Board majority.  -The Brown Act also states that such documents must be made available “upon request without delay.”  (This probably means for inspection rather than providing copies).



Issue # 3: 72 Hour Rule

 The records must be made available     for 
inspection at a public location.

 The location (address) where the documents can 
be inspected must be posted on all agendas.  A 
district may post them on the Internet in a way that 
makes clear they relate to the upcoming meeting.

 There is a special rule for public 
records distributed to a board majority 
within 72 hours prior to a meeting.
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Presentation Notes
Issue # 3 is the “72 hour rule.”-This is a rule requiring special access to documents provided to a board majority within 72 hours before the meeting.  -As you know, you are required to put language in the agenda stating where the documents can be inspected, typically at the District Office.-But at the moment, the D.O. may not be open for business. GC 54957.5(b)



Issue #4: Agenda Documents 
Furnished at the Meeting

 Open session documents must be made 
available for inspection at the meeting if 
prepared by the district

 Must be made available for inspection after the 
meeting if prepared by some other person
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Presentation Notes
 Issue # 4 concerns documents furnished at the meeting itself.-Those documents produced by the District at the meeting itself must be made available for inspection at the meeting.  -If the document is produced by a presenter or some other party at the meeting, they can be provided after the meeting.



Agenda Language

 Here is the typical agenda language to address 72 hour 
rule: 
 “Any materials required by law to be made available to 

the public prior to a meeting of the Board of Trustees of 
the District can be inspected at the following address 
during normal business hours:  [list address].”

 Consider adapting this language to address documents 
that must be provided before the meeting and those 
provided at the meeting.
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Presentation Notes
-This is the agenda language most of you are using to comply with the 72 hour rule, letting the public know that they can come down to the District Office to review the agenda documents that have been released to the Board.-A simple modification to this language will better inform the public as to how they can access meeting documents during school closure.  -We can also use this language to signal how the public can access documents provided even before the 72 hour timeframe, or brought to the meeting itself.



Proposed New Agenda Language

 Suggested revision during school closure to address 72 
hour rule as well as documents provided at the meeting:
 “Due to public health directives relating to the COVID-19 pandemic, any 

materials required by law to be made available to the public prior to or 
during a meeting of the Board of Trustees of the District can be accessed 
on the District’s website, www.schooldistrict.k12.ca.us.” 

 Another option:
 “Due to public health directives relating to the COVID-19 pandemic, 

electronic copies of any materials required by law to be made available to 
the public prior to or during a meeting of the Board of Trustees of the 
District can be accessed by [sending a request to the following address 
prior to the meeting: admin_designee@schooldistrict.k12.ca.us.] or 
[contacting the District at 661.123.4567]”

Presenter
Presentation Notes
-These simple modifications addressing documents that must be provided before or during the meeting should handle most of the document access issues .-In the first example, the District would commit to post online any documents given to a Board majority within 72 hours of a meeting, and documents provided before that which have been the subject of a Public Records Act request, as well as documents to be provided at the meeting itself.-In the second example, the District provides a phone number or e-mail address to request e-mailed copies of the documents.-You could still have people without access to e-mail or the Internet who will request documents the old fashioned way, and those could be handled on a case by case basis..

http://www.schooldistrict.k12.ca.us/
mailto:admin_designee@schooldistrict.k12.ca.us


Issue  # 5: Standing Orders for 
Mailed Agenda Packets

 Members of the public can request copies of 
agenda or agenda packet, to be mailed at 
earlier of posting or distribution to a board 
majority (open session portion only)

 A standing request is valid for up to a 
calendar year

 Is District Office able to fulfill these requests?
 If not, consider contacting those who have a 

request on file to arrange for electronic 
delivery or web access
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Finally, Issue # 5 involves a longstanding Brown Act rule around standing requests for copies of agenda packets, which are still required to be mailed.  Those of you with community newspapers or media outlets may have standing orders with you and you may already address those in an electronic fashion.If you are still sending mailed packets, and D.O. staff is not available to process these, the simple solution would be to contact the requestors and work out some other way to provide access electronically if possible.



Take Care With Closed Session Documents

 Closed session documents should be labeled as 
such: “CONFIDENTIAL CLOSED SESSION 
MATERIAL”  

 The public is not entitled to closed session 
documents, at least initially

 At some point, closed session documents may 
become disclosable (e.g., contracts, settlement 
agreements, and other documents finally approved 
in the closed session)

Presenter
Presentation Notes
-Continue to take care in labeling and protecting closed session documents, such as those relating to personnel or student matters, or attorney-client communications.  -These should not be bundled with open session documents to avoid inadvertent disclosure.________________________________________________________________Provide copies of documents approved in closed session to:A person who makes a written request within 24 hours of agenda posting or who has a standing request is entitled to copies, if present when the closed session ends unless the action results in amendments, in which case, provide them when retyping is completed during business hours (in which case, Board President should summarize amendments)Other people on the next business day or when amendments are retyped



Call us with any 
questions
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Presentation Notes
-So this is just a reminder not to let document access fall by the wayside and open up an avenue for someone to accuse your district of not providing effective public access during school closure.As always, don’t hesitate to contact us with any questions.
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