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UNION’S RIGHT TO SEE DISCRIMINATION COMPLAINT 

 
 It is well-established that public employers have an obligation to investigate discrimination 
complaints lodged against employees.  These types of complaints may be initiated by students, 
parents, and coworkers.  An investigation would normally include an interview of the employee 
alleged to have engaged in the discriminatory conduct; when the subject of the discrimination 
complaint is a bargaining unit employee, the employee’s union will typically represent him/her 
throughout the investigation and disciplinary process. 
 
 Schools Legal Service often receives questions about whether the union is entitled to 
receive a copy of the written discrimination complaint and if so, at what point in the process.  A 
recent Public Employment Relations Board (“PERB”) decision provides guidance on a public 
employer’s obligation under the Educational Employment Relations Act (“EERA”) to provide a 
copy of the written discrimination complaint to the union.1 
 
 Contra Costa Community College District (the “District”) received separate written 
complaints of discrimination initiated by students against faculty employees in the bargaining unit.  
Each faculty member was scheduled for an investigatory interview that was being conducted by an 
independent investigator.  The faculty union was to attend the investigatory interview in 
furtherance of the employees’ Weingarten rights2. 
 
 In advance of the investigatory interview, the union requested copies of the respective 
student complaints.  The District did not provide the complaints to the union and cited the need 
to protect the investigatory process and privacy of the students.  The faculty union filed an unfair 
practice charge claiming an entitlement to the written complaints of discrimination prior to the 
investigatory interviews.  An administrative law judge agreed with the faculty union and the 
District appealed to PERB. 
 
 On appeal, the District asked PERB to establish a blanket rule prohibiting disclosure of 
student complaints.  PERB declined to do so, but concluded that the union was not entitled to the 
underlying written complaint prior to an investigatory interview.  PERB found that the union had 
a right to reasonable notice of the alleged wrongdoing in advance of the investigatory interview; 

                                                           
1 Contra Costa Community College District, PERB Decision No. 2652 (June 26, 2019). 
2 Weingarten rights provide an employee with union representation during an investigatory interview. 
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however, the District had no obligation to provide the written complaints until after the initial 
investigatory interview. 
 
 PERB also addressed the District’s concerns relating to student privacy by application of a 
balancing test.  Where a public employer raises legitimate third-party privacy interests in response 
to a union’s request for information, the parties must meet and confer in good faith to reach an 
accommodation.  Accommodations may include redaction of information outweighed by privacy 
interests and/or a limitation on disclosure of such information outside of the process. 
 

Takeaways 
 
 A public employer cannot refuse to provide the union with a copy of a written complaint 
that has led to an investigatory interview of a unit member.  To accommodate third-party privacy, 
any disclosure may be the result of negotiations between the union and the public employer. 
 
 As always, please consult legal counsel if you have questions or need assistance with this 
topic. 
 

-- Timothy L. Salazar 
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