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FOREWORD

Nearly a decade after the National School Boards Association (NSBA) first published a guide on legal
issues surrounding undocumented students, public schools continue to face questions in an ever-shifting
landscape. Indeed, a reinvigorated national debate has led to new questions requiring schools to navi-
gate carefully many competing interests. From so-called “sanctuary” school districts to renewed federal
enforcement efforts around immigration, students and schools can find themselves at the intersection of
challenging and nuanced legal choices with real impact on the lives of undocumented students.

Despite the considerable attention to immigration issues on the national stage, in the intervening years
since our first publication, little established case law or other legal authority has emerged to inform the
choices of public schools in this area. Now, as then, this reality both highlights the need for writing this
publication, and the difficulty in doing so. The 1982 U.S. Supreme Court ruling in Plyler v. Doe, which held
that undocumented students have a constitutional right to attend public elementary and secondary
schools for free, remains the sole High Court decision regarding the rights of undocumented students

in school. Save a 1995 federal district court case from California, League of Latin American Citizens v.
Wilson, Plyler is the only federal court decision directly on point.

As with our previous guide, this publication relies heavily on a careful and yet expansive consideration
of Plyler. Why? Because Plyler is still good law. And because, simply put, reliance on Plyler is the single
best way to approach questions surrounding the constitutional rights of undocumented students and
to limit legal liability. But, Plyler, for all its expansive constitutional analysis, does little to help us un-
derstand and navigate the operational difficulties that school districts face today around immigration
questions. What, for instance, are schools to do when federal enforcement agents seeking to interview
students appear in the main office? What are sanctuary schools, and should school boards choose to
declare themselves as such? What kinds of policies should school boards adopt to comply with the
law? Is federal funding at risk? What is the current federal posture toward undocumented students and
what does it mean for schools?

These are some of the questions that this guide seeks to address. It builds on our previous guide in an
accessible FAQ format. And, because so much of this area of law is evolving rapidly, our guide will be an
electronic publication updated as significant changes in the field arise.

We hope you will find this guide useful as you navigate the uncharted territory of this timely topic.
Francisco M. Negroén, Jr.,

NSBA Chief Legal Officer
July 2017
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I. CURRENT STATE OF THE LAW

@ Do public elementary and secondary

schools have a constitutional duty to KEY TO ACRONYMS
:)rowde und_oct;mented children with a CBP — U.S. Customs and Border Pro-
ree education? tection (part of DHS)

Yes. The U.S. Supreme Court's landmark decision in
Plyler v. Doe! established the principle that undocu-
mented children have the constitutional right under the
Equal Protection Clause of the Fourteenth Amendment
to receive a free public education from kindergarten

to the 12th grade. The Court emphasized, “education
prepares individuals to be self-reliant and self-sufficient
participants in society,”> and “perceptions of the public
schools as inculcating fundamental values necessary to
the maintenance of a democratic political system have
been confirmed by the observations of social scientists.”
More information regarding the rights of undocumented
students is available in NSBA's 2009 Legal Issues for
School Districts Related to the Education of Undocument-
ed Children (“2009 Undocumented Children”).*

Should a school district enroll an undocu-
mented minor who is also unaccompanied?

COSA — NSBA Council of School
Attorneys

DACA — Deferred Action for Childhood
Arrival program

DAPA — Deferred Action for Parents
of Americans and Lawful Permanent
Residents

DHS — Department of Homeland
Security

FERPA — Family Education Rights and
Privacy Act

ICE — U.S. Immigration and Customs
Enforcement (part of DHS)

Yes. The law does not permit a school district to deny an undocumented student access to a
public education on the basis that he or she is unaccompanied.®> According to a memorandum
issued jointly by the U.S. Departments of Justice, Education, and Health and Human Services,
when such unaccompanied children® come into federal custody, they typically are released by
the Office for Refugee Resettlement to an appropriate sponsor, usually a parent, family member,

or family friend.”

“While residing with a sponsor, unaccompanied children, like other children, are required to
attend school up to a certain age established under State law. Sponsors must help unaccom-
panied children to enroll in school immediately following family reunification.”

Pursuant to state and local law, school officials may request proof that the adult enrolling the child
lives within the boundaries of the school district.’ But a school district is prohibited from asking
about citizenship or immigration status of the child or of the adult enrolling the child as a means

to establish residency within the district.!* The memorandum also states school districts may not
deny a homeless child (including a homeless child who is also an unaccompanied child) enroliment
soley because he or she cannot provide the required documents to establish residency.!!
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Additional information regarding enrollment is available in NSBA's 2009 Undocumented Children
Legal Guide."

@ What kinds of documents may a school request to determine a student’s resi-
dency for purposes of attending school without violating Plyler?

Most states require that students reside within the boundaries of a school district to enroll in that
district’s schools. In Martinez v. Bynum,** the U.S. Supreme Court upheld states’ rights to enforce
such residency requirements for public school attendance.

Problems arise when school districts ask for documents to prove residence, such as social security
cards, which implicate a student’s immigration status. Plyler clearly indicates that requiring a stu-
dent to prove that he is a United States citizen to enroll tuition free in a public school violates the
U.S. Constitution. Although the Supreme Court did not indicate what types of documents a school
district may require of a student to prove residency, requiring students to present documents that
reveal their immigration status that could “chill” or dissuade undocumented students from enroll-
ing in school is impermissible under Plyler.
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Because federal law does not speak directly to the issue, school districts must consult their state laws
or their state department of education regulations to determine what kind of documents they can
request to establish a student’s residency without violating Plyler. Laws in most states, or the guidance
provided by their state education agencies, specifically prohibit school districts from requesting docu-
ments that implicate a child's immigration status when attempting to determine residency for enrolling
the child in school.

In states that allow school districts to ask for social security numbers for registering or enrolling
students, districts must inform the student and parent that providing the social security number is
voluntary, and that refusing to provide it will not bar the child from enrolling in or attending school.
School districts that request social security numbers also are required to explain the purpose for
which the social security number will be used.'

Absent state law or guidance indicating the documents districts may request to verify residency
when enrolling students, districts should develop a policies specifying the documents that will be
required as proof of residence. The documents should be relevant only to determining whether

a child lives within district attendance boundaries. Because a variety of documents may satisfy
this requirement, schools may want to be flexible in what they ask parents to provide. However,
districts should not require any documents with the intent of declining enrollment based on a child’s
immigration status. Like many district’s Tulsa Public Schools has adopted a regulation that provides
an example of the kinds of documents schools can request to verify residency without implicating a
child’s immigration status, including “proof of provisions of utilities, payment of ad valorem taxes,
local agreements or contracts for purchasing/leasing housing, income tax returns, notes, mortgag-
es and contracts."'®
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Executive Branch Enforcement Activities

®

What is the current federal enforcement posture regarding undocumented
immigrants and what are the implications for schools?

In early 2017, the Executive Branch of the U.S. Government issued several directives concerning
undocumented immigrants that raise concerns for public schools, though their legal ramifications
remain unclear.

» OnJanuary 25, 2017, the White House issued Executive Order No. 13768, Enhancing Public
Safety in the Interior of the United States.'” The Executive Order provides that the feder-
al government will increase enforcement efforts against “removable aliens,” and “shall
ensure that [sanctuary] jurisdictions ... are not eligible to receive Federal grants, except as
deemed necessary for law enforcement purposes.”®

« OnFebruary 20, 2017, the Department of Homeland Security (DHS) published a memoran-

dum, Implementing the President's Border Security and Immigration Enforcement Improve-

ments Policies" implementing the January 2017 executive order.

«  OnFebruary 21, 2017, the Department of Homeland Security issued a Q&A on the January
2017 executive order, DHS Implementation of the Executive Order on Enhancing Public
Safety in the Interior of the United States that contains additional guidance regarding
implementation.?

+ OnMay 22,2017, the U.S. Department of Justice issued its own memorandum regarding
implementation of the January 2017 executive order.?!

Neither the January 2017 executive order nor the implementing documents following it directly
discuss how the order might apply to undocumented students, beyond a general discussion of
sanctuary jurisdictions. This leaves states and local school districts on their own to interpret the
executive order’s possible impact on schools.

State Responses

®

What guidance have states provided to school districts concerning their respon-
sibilities to undocumented children in the context of increased immigration
enforcement activities?

Taking into account state law and policy, as well as the federal “Sensitive Location Enforcement
Policy” issued in 2011 (see Question 12), states have issued to local school districts a variety

of responses and guidance concerning the January 2017 executive order. A few examples are
provided below.
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Connecticut

The Governor of Connecticut, along with the state’s Commissioner of Education, issued to super-
intendents a letter including this guidance on interactions with U.S. Immigration and Customs
Enforcement (ICE):

If the [Immigrations and Custom Enforcement] agent does have a warrant, the school official
should review it carefully to determine exactly what it authorizes ICE to do, and who issued it.
Please note that, depending on the situation, ICE agents may have ‘administrative warrants’
that are not court orders signed by a judge. School officials should nat assume that an ICE
agent has the authority to enter school facilities or obtain information or records based on an
administrative warrant. In the Connecticut State Department of Education’s view, a variety of
situations could arise in the school setting, including when ICE agents demand records or in-
formation concerning a student, where a warrant signed by a judge or other appropriate court
order likely would be required by law. In planning for interactions with ICE, districts should
consult with their attorneys about these issues.?
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Virginia
Virginia's Superintendent of Public Instruction issued to school division superintendents a memo-
randum noting student privacy requirements had not changed:

Schools also have a legal responsibility to protect the privacy of student education records
pursuant to the Family Educational Rights and Privacy Act (FERPA).The recent executive orders
and Department of Homeland Security (DHS) guidance memorandums relating to immigration
and deportation do not alter these legal obligations in any way. The recent executive actions on
immigration do not include any provisions that require local school divisions to develop new
policies or procedures, alter existing policies or procedures, or enter into any type of agree-
ments with Immigration and Customs Enforcement (ICE) officials.

The memo reminds superintendents of their obligation to provide undocumented students with
access to free public schools, and explains that while “harboring” a person illegally in the U.S. is not
permitted, providing educational opportunities, keeping student forms up to date, providing fami-
lies information, and planning in advance for placing the child safely if his parents were detained, do
not constitute “harboring.” The memo identifies what obligations schools have towards ICE agents,
and recommends that districts review policies and procedures. It briefly discusses the obligations
schools have toward students whose parents have been picked up in ICE enforcement actions and
provides a few ideas on how to assist children with no home to which they can return.?

Michigan

Michigan's State Superintendent, with the state’s Department of Civil Rights Director, issued a let-
ter suggesting proactive steps schools could take to prepare for immigration enforcement actions,
including:

» review existing policies;
» seek legal advice before an enforcement action takes place at or near the school;

« understand what obligations school staff may or may not have to cooperate with ICE or
CBP agents, “especially where. . .an immediate demand is being made;”

* review the sensitive locations policy (see Question 12) with staff;

»  “share educational resources with families in [the] district that enhance family emergency
preparedness, in the event of an abrupt separation of a family unit."*

Texas

On December 5, 2016, Texas Attorney General Ken Paxton issued a statement warning that sanctu-
ary cities are contrary to established law.? After praising lawful immigration as a proud American
tradition, he said “[s]anctuary cities, however, implicate different concerns.”?¢ Paxton warned that
“by cutting holes into the federal government's enforcement fabric, sanctuary cities imperil public
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safety”?” by harboring criminals.?® On May 7, 2017, Governor Gregg Abbott signed S.B. 4 into law.
The bill allows law enforcement to investigate a suspect’s immigration status and demands that
municipalities implement immigration laws. The law becomes effective on September 1, 2017 and
does not apply to school districts or police who are working under contract with schools.?

Local School District Responses

@ How have local school districts responded to heightened federal enforcement
activities involving undocumented immigrants?

Some local school districts have responded to the January 2017 executive order with resolutions
and guidance, including those listed below.

Los Angeles Unified School District

The Los Angeles Unified School District has
adopted policies that provide students with
sanctuary protections.?* The school board
passed a resolution urging Superintendent
Michelle King to reaffirm that LAUSD schools
are a safe place for students.?! The board
also asked the superintendent to strengthen
a series of protections for students.?? The
resolution came after the school district al-
ready had declared its schools “safe zones,"*?
and instructed school officials to obtain the
district’s permission before allowing immigra-
tion agents onto school property.3* Under the
policy, the district will train staff not to enter
into agreements with immigration agents

or share students’ confidential information,
including their immigration status, unless
students or their parents give permission.*

New York City

Through its Chancellor, the New York City Department of Education issued guidance to building
principals on handling the arrival of non-local law enforcement, including ICE agents, at schools.¢ It
discusses access to school facilities (consent requirements, proper warrants, exigent circumstanc-
es), sensitive location policies, access to student records, and an order of operations for front office
staff when an ICE agent comes into the building.’’




Denver Public Schools

The Denver Public Schools (DPS) board unanimously approved a resolution, titled “The Safe and
Welcoming School District Resolution,” stating that DPS will do everything “in its lawful power™ to
protect students’ confidential information and ensure that “students’ learning environments are
not disrupted” by immigration enforcement actions.?® The resolution is intended to assure families
that the school district will protect students’ constitutional rights.?

In the resolution, DPS directs its officials:

To continue its practice of not collecting or maintaining any information about students’
immigration status.

To contact the district’s general counsel immediately about any request by a federal immi-
gration official to talk to a student while in school or at any school activity or using district
transportation.

« Torespond to any such request through the district’s general counsel, who will refrain from
sharing information or providing access to students unless required by law, and will fight to
protect students’ constitutional and legal rights.*

Does the executive order or implementing guidelines impact DACA?

No, not at this time. The Deferred Action for Childhood Arrival (DACA) program grants applicants (be-
tween the ages of 15 and 31) who arrived in the U.S. as children special protection by deferring action on
potential immigration removal proceedings for two years. Inits February 21, 2017 Q&A, DHS indicated that
its February 20 memo implementing the January 2017 executive order would not affect DACA recipients.*!
The future of the DACA program continues to be “under review” by the Trump administration.

On June 15, 2017, DHS rescinded a related program known as the Deferred Action for Parents of
Americans and Lawful Permanent Residents (DAPA). In the DAPA memorandum, DHS made clear
that the DACA program remains in effect.’+

Keep in mind that DACA status students, like all undocumented students, have the right to attend
public school as detailed in Question 2s’ discussion of Plyler. Even if the Trump administration elim-
inates DACA, those students will be able to continue attending public school until they are subject
to deportation.

Does the newly announced federal focus on transnational gangs affect undocu-
mented students in schools?

Itis unclear. On February 9, 2017, the President issued an executive order calling for a “comprehen-
sive and decisive approach” in dismantling transnational criminal groups.* To the extent undoc-
umented students become involved in such groups in or out of school, the following three policy
goals articulated in the executive order could affect them: (1) strengthened enforcement of federal
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law to hinder the efforts of groups including “criminal gangs”; (2) funding to identify, interdict, dis-
rupt, and dismantle the organizations and either prosecute in the United States or ensure a “swift
removal from the United States”; and (3) increased coordination between domestic and abroad
entities to dismantle and prosecute gangs.*

In a separate executive order, the President authorized the U.S. Attorney General to create a task
force to “develop strategies to reduce crime” through brainstorming new ideas, focusing on existing
law, and evaluating possible improvements to data collection.” The Attorney General has yet to
offer any new strategies regarding transnational gangs in schools.

In 2013, the Departments of Justice and Health and Human Services, focusing on prevention of
gang membership generally, issued Changing Course: Preventing Gang Membership, a guide that
offers specific steps for schools:*

» Providing a safe environment so that students are not fearful may be the single most
important thing schools can do to prevent gang involvement.

» Recognize or admit there's a gang problem. In a large sample of secondary schools with
gang problems (defined as more than 15 percent of students reporting that they belonged
to a gang), only one-fifth of principals said their school had a problem.

» Data show that youths at the greatest risk of gang participation are not reached by tradi-
tional, school-based prevention programs; youths who have left school require alternative
learning environments to engage them in learning and prevention programs.

«  Carefully consider whether gang prevention programs (1) make efficient use of education-
al time, (2) use state-of-the-art methods, (3) have been shown to be effective in preventing
problem behavior or gang involvement, and (4) are implemented as designed.

»  Assessments of gang risks are necessary to guide future action. Use systematic self-reporting
of gang-involvement and victimization surveys to supplement existing mechanisms.

Given the lack of federal guidance on responding to the presence of transnational gangs in local
communities and schools, district leaders may want to consider adopting new or expanding current
agreements between education and law enforcement officials that address cooperative measures to
counteract transnational gang activity. Below are some examples that may prove helpful.

Rhode Island

In the Memorandum of Understanding between the Pawtucket School Department and Pawtucket
Police Department, the following duties and responsibilities of school resource officers are listed:

S.R.0.s [school resource officers] shall be responsible for monitoring the social and cultural
environment to identify emerging youth gangs. All information concerning gangs shall be
provided to the Police Department’s Gang Task Force. Gang prevention and early intervention
strategies shall be coordinated with the Police Department’s Youth Services Division.#’
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New Jersey

New Jersey's A Uniform State Memorandum of Agreement Between Education and Law Enforcement
Officials addresses the issue of gang threat and recruiting.*® Section 8.3 states:

“Law enforcement and school officials agree to engage in ongoing discussions and training

in gang prevention and intervention, as appropriate, regarding gangs that are thought to be
active in the area, gang recruiting and signs of gang activity or recruiting. School officials shall
inform law enforcement officials of any signs of gang activity or recruiting observed on school
grounds.”

Section 8.4.3.2., “Reporting of HIB by Schools to Law Enforcement,” advises: “When making man-
datory or voluntary referrals, school officials agree to indicate any suspicions or evidence that the
conduct was gang-related.”

11
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I1l.“SANCTUARY SCHOOL DISTRICTS”

@ What is a sanctuary school district?

Although one court has defined a sanctuary jurisdiction (which includes counties, cities, school
districts and other local political subdivisions) as a jurisdiction that “fails to adhere to ICE re-
quests,” there is no definitive legal definition for a sanctuary school district.* The term, modeled
after the term “sanctuary cities,” is an amorphous political designation that generally describes
school districts that have adopted policies or practices intended to help protect undocumented
students in their communities.* The Office of the Inspector General at the U.S. Department of
Justice defines the term as “jurisdictions that may have state laws, local ordinances, or departmen-
tal policies limiting the role of local law enforcement agencies and officers in the enforcement of
immigration laws."s!

The term means something different in every jurisdiction, but generally, districts that have adopted
sanctuary status—by either a public statement or a more formal designation by their boards of
education—have agreed to take certain steps to shield their undocumented students from immi-
gration authorities and enforcement actions. Such steps may include refusing to share a student’s
immigration status with immigration authorities and establishing procedural protocols for immi-
gration agents to engage with students at school.

Does a school district risk losing federal funding if it declares itself a
sanctuary district?

It is unclear. The executive order issued in January 2017 (see Question 4) indicates that sanctuary
jurisdictions risk losing federal funds. Several lawsuits have been filed challenging this executive or-
der. Atemporary injunctive order issued by a federal court in California currently prevents a district
from losing federal funding if it declares itself a sanctuary school district.

The executive order indicates “sanctuary jurisdictions across the United States willfully violate
Federal law in an attempt to shield aliens from removal by the United States” and that the federal
government “shall insure that these jurisdictions are not eligible to receive Federal grants, except
as deemed necessary for law enforcement purposes.”*? The executive order expresses the ad-
ministration’s intent to withhold federal funding from jurisdictions that have declared themselves
sanctuary jurisdictions.

Under the order, jurisdictions deemed by the Attorney General of the United States or the Secre-
tary for the Department of Homeland Security to have willfully refused to comply with 8 U.S.C. §
1373 will not be eligible for federal grants. That provision of federal law prohibits federal, local, or
state governmental entities from adopting policies that would restrict any governmental entity or
official from communicating with the Immigration and Naturalization Service regarding the citizen-
ship status of any individual .5
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Itis unclear that the U.S. Attorney General or the Secretary of DHS has authority to withhold federal
funds authorized by Congress under programs outside the jurisdictional power of these federal offi-
cials. Federal funds received by public schools generally fall outside their authority. In lawsuits filed
by Santa Clara County, San Francisco County, and the City of San Francisco, all of which are labeled
as sanctuary jurisdictions in California, the jurisdictions argued that the executive order’s instruction
regarding the withholding of federal funds from sanctuary jurisdictions violates the Fifth and Tenth
Amendments of the U.S. Constitution and effectively usurps Congressional powers. On April 25,
2017, the court, finding that the jurisdictions are likely to succeed on the merits, issued an injunction
stopping the Government from withholding federal funds from sanctuary jurisdictions until after the
case is resolved.>

This injunctive order is nationwide in scope; therefore, it applies to sanctuary jurisdictions through-
out the United States. As long as it is in place, the federal government will not be able to withhold
federal funding from sanctuary jurisdictions, which includes school districts. School districts
should be aware that this order is temporary, however; it will be in place only until the court issues
amore permanent ruling in the case. School districts should seek regular updates from an expe-
rienced COSA attorney on the status of these cases to ensure that district policies on this issue
remain compliant with the law.

Should my school district declare itself a sanctuary school district?
Why or why not?

Whether a school district formally should declare itself a sanctuary district is a choice that should be
guided by the values of the school board and the community. The term “sanctuary”is a largely unde-
fined political designation. School districts considering becoming sanctuary districts may want to de-
termine what value or benefit the designation will bring to the district and its undocumented families.

School districts may want to express support for undocumented students through adopting a sanc-
tuary policy. Districts should be mindful, however, that schools cannot completely “protect” undoc-
umented students from immigration enforcement actions. A “sanctuary” designation may overstate
the level of protection or support that schools can offer. For example, even if a school district declares
itself a sanctuary district, it may still be required to provide federal authorities access to students,
especially when exigent circumstances exist. (See Question 12.) If a school district does declare itself
a sanctuary district, it should be careful to explain what actions the district will and will not take with
respect to immigration enforcement so that students and families have clear expectations.

Regardless of whether a district declares itself a sanctuary district, it is important to remember
that under Plyler all undocumented children have the constitutional right of access to public
schools. This is a constitutional mandate that must be adhered to by all schools regardless of
community sentiment or political positions. Because of the protections that school districts are
required to provide under Plyler, school districts may determine that they can support undocu-
mented students to the extent of the law without declaring themselves sanctuary districts. School
districts may also want to consider the extent to which declaring themselves sanctuary jurisdic-
tions could detract from other efforts to protect undocumented students by potentially inviting
unwanted attention from federal and other authorities.

14
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IV. WHAT TO DO WHEN ICE COMES
TO SCHOOL

@ What should a school do if a U.S. Immigration and Customs Enforcement (ICE)
agent comes to the main office seeking to interview a student?

In October, 2011, ICE issued a policy directive on enforcement actions at sensitive locations> that is
still in effect. Under that policy, planned ICE enforcement actions are not to occur or be focused on
sensitive locations, such as schools or places of worship, without prior approval from a designated
supervisory officer.

There is an exception to the policy that allows such enforcement actions without prior approval if
exigent circumstances exist, other law enforcement actions have led officers to a sensitive location,
or the agent is seeking to interview a student as a part of the Student Exchange and Visitor Pro-
gram (SEVP). The kinds of exigent circumstances that would permit enforcement action without
prior approval include matters of national security or terrorism; matters that involve the imminent
risk of death, violence or physical harm to any person or property; the immediate arrest or pursuit
of a dangerous felon, terrorist suspect, or any other individuals that present a danger to public
safety; or matters involving the imminent risk of destruction of material in an ongoing case.

This policy makes it unlikely that an ICE agent will visit a school to interview a student unless the
school is in the SEVP program or there are exigent circumstances. But schools should be aware
that many activities are outside the scope of the sensitive location enforcement policy, including:

« obtaining records, documents, or other materials from officials or employees;
» providing notice to officials or employees;
«  serving subpoenas; or
« guiding or securing detainees.
Visits from ICE agents for one of these reasons are far more likely than a visit to interview a student.

While it appears that ICE will continue to follow the sensitive location enforcement policy, school
districts nevertheless need to be prepared for visits from ICE agents to interview students. In fact,
districts should have policies in place that address interviews of students at school by all types

of law enforcement.Such policies should include a procedure for verifying the law enforcement
officer’s credentials and in the case of ICE, making certain that the request for the interview is in
keeping with the sensitive location enforcement policy. The policies also should address parent no-
tification, and outline under what circumstances parents will be notified that an ICE agent or other
law enforcement officer wants to interview their student. Staff members should be trained so that
they know what district policy requires them to do should they encounter an ICE agent or other law
enforcement officer who wants to interview a student.

15
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The policy also should address the protocol staff should use when ICE agents or other law en-
forcement officers visit schools to serve subpoenas or obtain records. It should acknowledge that
the law allows any adult to serve an ICE subpoena, so the server may not carry ICE credentials. A
well-drafted policy will indicate who on staff is responsible for verifying the validity of the subpoe-
na, for determining what records the school district can appropriately provide to agents, and for
determining what processes district staff need to follow before providing the information requested
in the subpoenas to the agent.

It is helpful to seek assistance from a COSA member or state school boards association when draft-

ing a policy that adequately meets the district's needs in light of pertinent requirements of federal
and state law.
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What if ICE does not adhere to its sensitive location policy?

DHS, CBP, and ICE allow individuals to lodge a complaint about a DHS enforcement action that may
have violated the sensitive locations policy.>® Information on how to file a complaint is available on
the agencies’ websites.””

The offices may also be contacted through the channels list below:

+ |CE Enforcement and Removal Operations (ERO) Detention Reporting and Information

Line: (888)351-4024, or ERO.INFO@ice.dhs.gov, see

https://www.ice.gov/webform/ero-contact-form.
 |CE Office of Diversity and Civil Rights Civil Liberties Division: (202) 732-0092 or
CE.C.V. L.be t.eszglce.d S go“.
«  CBP Information Center (complaint or compliment): 1-877-227-5511, or email via website
at https:/help.cbp.gov.

How should a district respond to an ICE request for student records?

The Family Education Rights and Privacy Acts (FERPA) is the federal law governing the way school
districts maintain and handle student education records. Most states also have laws and regula-
tions providing additional requirements regarding student information and records. With a few
exceptions, FERPA prohibits the release of such records without the permission of a parent or an
eligible student (18 or older).>® No exception applies specifically to ICE enforcement activity, nor do
disclosures to ICE fall within the safety and emergency provision of FERPA.> Therefore, generally,

a school district should not provide student records to ICE agents unless a parent or the eligible
student authorizes release of those records.

FERPA allows, but does not require, school districts to release designated directory information
without parental consent.®® Directory information is defined as “personally identifiable information”
which includes, but is not limited to, student names, addresses, dates of birth, places of birth, and
grade level.

School districts also should be aware that FERPA requires them to offer parents the opportunity to
opt out of having their student’s information included as a part of school district directory informa-
tion. Therefore, through the opt-out process, parents can keep their students’ personal information
from being released to third-parties even if the school district chooses to release certain informa-
tion as directory information.

FERPA does require school districts to produce education records in response to subpoenas from
ICE, or other third parties, without parental consent. School districts are, however, required to make
a reasonable effort to notify parents (or eligible students) in advance of complying with the sub-
poena so that they may seek protective action, if they desire.*!
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All school districts should have policies that
address collection, maintenance, use, release, and
destruction of student information and records,

and the process to be used in handling them. A
well-drafted policy will, among other things, indicate
if the school district maintains directory informa-
tion and if so, what kind of information constitutes
directory information. It also will define what con-
stitutes a reasonable effort in notifying parents that
student records have been subpoenaed. Baltimore
County Public Schools has a well-drafted student
records regulation that can serve as an example.®?

It is imperative that school districts contact their
state school boards association or a COSA attorney
for assistance in drafting a student records policy
that is consistent with its state’s laws and meets the
specific needs of the school district.

\

@ What authority permits ICE to request/subpoena records?

Federal statute states that “any immigration officer shall have power to require by subpoena the
attendance and testimony of witnesses before immigration officers and the production of books,
papers, and documents relating to the privilege of any person to enter, reenter, reside in, or pass
through the United States or concerning any matter which is material and relevant to the enforce-
ment of this chapter and the administration of the Service, and to that end may invoke the aid of
any court of the United States."®®

ICE currently issues an I-138 form to subpoena records. Implementing regulations list a broad
range of supervisory ICE officials as having authority to issue such subpoenas. Any person age
18 or older can be designated to serve an ICE subpoena. In case of non-compliance, U.S. district
courts may issue compliance orders, punishable as contempt of court if non-compliance contin-
ues. Regulations require ICE officials to seek such court orders if subpoenas are not obeyed.®
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V. BEST PRACTICES

What are some best practices for school districts to be prepared to respond to
issues around undocumented students?

School districts may wish to take the following steps in preparing to respond to issues regarding
undocumented students:

1. Know State Law and Policies Concerning Undocumented Children. Plyler clearly
requires school districts to educate undocumented resident children. It does not, however,
give much specific guidance. For example, what kind of documentation does the state allow
a student to provide to enroll in school? Is the district a sanctuary district, and if so, what
are the district’s obligations regarding undocumented students and their families? Some
questions may be addressed in federal guidance, but state laws and regulations play a major
role in helping a district determine how to address issues that arise in relation to educating
undocumented students. For assistance in determining what the governing laws are, contact
a COSA attorney and the state school boards association.

2. Review/Draft Policies. After determining what is required by relevant state law or state
department of education regulations, districts should review existing policies and regula-
tions and, if necessary, change them or draft new ones to comply with the law. For exam-
ple, make certain that any policies regarding student enrollment provide alternative ways
to obtain the information the district requires without implicating students’ immigration
status. Districts may wish to review policies addressing:

« Enroliment,

+ Attendance,

+  Student records,

« Law enforcement contact with students while in school,

«  Student discipline,

» Harassment and bullying,

« Homeless youth under the federal McKinney-Vento Act, and
+ Transportation to and from school.

Many state school boards associations have policy services that can help develop policies
consistent with state law and customized to the district’s needs.®> As an example, a student
enrollment policy like that implemented by Oklahoma City Public Schools aims to comply with
both Oklahoma state law and the Supreme Court’s ruling in Plyler.%
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3. Train Staff. Policies form the “law" of the district, and serve to ensure consistency in the
way matters are handled by district staff. But even the best policies will be of little help
if staff members do not know them or fail to follow them. Once appropriate policies are
in place, staff must be trained. Every registrar in the district should know exactly what
documents the policies require him or her to request when students show up to enroll.
Every school principal should know exactly what to do when ICE requests student records
or wants to interview a student at school. Finally, staff members who have completed the
recommended training on the policies should be asked to sign a document acknowledging
that they have received training. This helps staff members understand how important it
is for them to comply with the policies, and it can be useful as evidence of staff training if
someone files a complaint against the school district.

4. Communicate with Parents. Many undocumented parents and their children are
confused, frightened, and uncertain about what to expect when dealing with governmental
entities, including school districts. School districts may alleviate those fears by contacting
parents and explaining district policies and regulations regarding undocumented students.
Communications and meetings with parents in their native languages, if possible, is one
way to explain the policies and answer their questions. If the school has a PTA or other
parent group, it should enlist the group’s assistance in making sure that its message gets
to parents. Even when people dislike certain policies, it is easier to enforce them if all stake-
holders at least know what to expect.

5. Prepare a Media Plan. The media will always have questions about issues that are “hot.”
In developing a media plan, it is advisable to appoint one district staff member as the
spokesperson for the issue. That person should be trained on the law and the district’s
policies on the issue of undocumented students. By appointing one well-trained person
to respond to media requests about undocumented students or an issue that has arisen
regarding an individual undocumented student, the district increases the chances that the
information provided will be consistent and decreases the risk of providing information
that violates FERPA or some other law. All senior officials, principals, and the principals’
direct supervisors should be briefed on the district's media plan and should know how to
refer media inquiries quickly to the designated staff person.

6. Collaborate with Law Enforcement. Many school districts contract with local police
departments for security services. A school district that has such a relationship should reach
out to its point of contact within the police department and discuss how the two entities
might work together to handle issues related to undocumented children and their families.
Those who do not have such relationships should still attempt to contact their local police
departments and find out how they intend to handle issues related to undocumented families
and what they expect from the school district.Some districts draft an agreement or memo-
randum of understanding with local police departments that outlines each party’s respon-
sibilities in a variety of school safety and other law enforcement matters that could include
provisions related to serving undocumented students.
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School districts and police depart-
ments have different missions and
different obligations under the law.
A school district’s obligation regard-
ing undocumented students is to
educate them. The police enforce
laws. It is important for school
districts to engage in advance
conversations about the rights and
responsibilities of law enforcement
and the district under its own poli-
cies and federal and state laws that
govern public schools. Clarifying
each entity’s roles and responsibil-
ities in memoranda of understand-
ing helps set mutual expectations
before situations arise.®’

Work with Social Service Agen-
cies to Help Affected Children.
The district should be prepared to assist a student whose parents have been detained by
ICE, leaving the student without parental guidance or a place to go. School districts should
contact the local department of human services and other appropriate social service agen-
cies within the community in advance of such situations to develop a protocol for handling
them. If possible, that protocol should be made a part of district policy or regulations.

Review Enrollment Forms. School districts should review all enroliment-related forms
to make sure they do not contain questions that would reveal a child's immigration status
and that the forms do not ask for social security numbers unless it is required by law for
other reasons. Districts may include alternative questions to gather relevant information.

Assign a Point Person. School districts should train one person (or small team) to re-
spond to all ICE requests, law enforcement requests, and all subpoenas requesting records
related to an undocumented student or the student’s parents. Generally, it is prudent

to train school district staff members not to confirm the attendance of a student before
consulting with the staff person who is designated to handle ICE requests.

Update Student Records. Make certain that all student records are updated and contain
accurate emergency contact information in the event a student’s parents are suddenly
unable to care for their child.
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