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EMPLOYEE REFUSAL TO FULFILL CONTRACT

As you prepare for certificated staff to return for the 2016-2017 school year, and as you to continue
to fill any remaining vacant certificated positions, please note our guidance over the last few years regarding
the requirement that teachers fulfill valid employment contracts.  We have received several inquiries
regarding this issue over the last several weeks.  

At the outset, we encourage districts to continue working with fellow districts to ensure appropriate
staffing is maintained for all school districts and that all prospective employees be asked whether they are
currently under contract with another school district prior to being offered a position on your staff. If you
are faced with an employee who wishes to resign and commence employment elsewhere, please be
reminded of our past guidance.  While it is arguably futile under the law to attempt to specifically enforce
an employment contract, the Education Code does provide a remedy to address a certificated employee’s
refusal to fulfill their contract.

Education Code section 44420 generally provides that when a certificated employee refuses without
good cause to fulfill a valid contract of employment or leaves the service of a district without the consent of
the superintendent, the employing school district may report the teacher to the Commission on Teacher
Credentialing (Commission). If, after investigation, proof of the teacher’s misconduct is found, the
Commission may take adverse action on the credential holder, meaning the Commission may suspend the
teacher’s credential for less than a year for the first offense and up to two years for a subsequent offense.  

When investigating such a report, the Commission will review the credential holder’s employment
contract, resignation letter, and the completed Education Code section 44420 form, found on the
Commission’s website.  It will also consider various factors including, but not limited to (1) the length of
time it took for the employing district to find a suitable replacement, (2) how close to the start of the
school year the resignation occurred, or (3) at what point in the school year the resignation occurred, (4)
how difficult the position is to fill and find a suitable replacement, and (5) how remote is the district’s
location.  

As previously advised, these issues often involve several legal and practical considerations for the
employing school district, prospective employer, and the employee.  

Please feel free to contact our office with any questions as these issues arise.

—Melissa H. Brown
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Education Law Updates are intended to alert clients to developments in legislation, opinions of courts and
administrative bodies and related matters.  They are not intended as legal advice in any specific situation.  Please
consult legal counsel as to how the issue presented may affect your particular circumstances. 
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