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CLASSIFIED EMPLOYEE’S PROBATION CAN BE EXTENDED 

 AS A REASONABLE ACCOMMODATION 
  

In the recent case of Hernandez v. Rancho Santiago Community College District 
(Hernandez),1 the court held that a classified employee’s probation could have been extended 
past the Education Code’s one-year maximum when such extension would have been a 
reasonable accommodation for the employee’s temporary total disability.  Alternatively, the 
employee’s period of leave related to her disability could have been deducted from her 
probationary period.  This decision has significant ramifications for community college and K-12 
school district employers.  

  
Marisa Hernandez (Hernandez) worked for Rancho Santiago Community College District 

(District) on and off for a number of years.2  While at work in 2012, Hernandez suffered an 
industrial accident causing multiple injuries.  All of her injuries healed, except for a broken 
finger/knuckle which had not been diagnosed at the time of the accident.  Hernandez was hired 
again in 2013 as an administrative assistant—a classified position subject to a one-year 
probationary period.  During her probation, Hernandez’s physician recommended that she have 
surgery to repair the destroyed knuckle and advised that she would be off work for three to four 
months.  Hernandez contacted the District’s risk manager and informed him of her doctor’s 
recommendation.  She also advised that she was on probation and concerned about her job.  
Although he sounded angry when she first informed him of her medical situation, he told her not 
to worry “because you cannot be fired on a workers’ comp case.”3  

 
 During Hernandez’s probation for the administrative assistant position, she was to be 
evaluated at three months, seven months, and 11 months.  Hernandez was not evaluated.  She 
called to inquire about the status of her reviews and did not receive a response.  No one ever 
expressed concern about her performance.4  While she was off work recovering from surgery in 
                                                           
1 Hernandez v. Rancho Santiago Community College Dist., 2018 Cal. App. LEXIS 400.   
2 Id. at 1.  
3 Id. at 2-4. 
4 Id. at 3. 
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late February 2014, just over eight months into her probation, Hernandez received a letter from 
the District’s Human Resources department terminating her probation/employment.  She called 
the number listed on the letter, believing the letter had been mistakenly sent to her, and was told 
in an angry voice by a Human Resources representative, “You should [have] known better than 
to take a personal leave while you’re on probation.”5  
 
 Hernandez sued the District under the California Fair Employment and Housing Act 
(FEHA) for failure to make reasonable accommodation for her medical condition and failure to 
engage in an interactive process.  The trial court found in Hernandez’s favor and awarded 
$723,746 in damages.  The District appealed to the California Court of Appeal.6   
 
 In affirming the trial court’s judgment, the appellate court reviewed two issues: 
(1) whether the District failed to provide a reasonable accommodation to Hernandez in violation 
of the FEHA; and (2) whether the District failed to engage in an interactive process with 
Hernandez in violation of the FEHA.7  As to the first issue, the District argued that it had 
provided a reasonable accommodation by granting leave to Hernandez for her surgery and 
recovery.  However, the District also argued it had to terminate Hernandez’s employment or she 
would have become a permanent employee on the anniversary of her hiring under Education 
Code section 88013(a) even though the District did not have the chance to evaluate her 
performance.  The court agreed that the District had accommodated Hernandez by giving her 
time off work, but found “the accommodation [could] hardly be considered reasonable when it 
included the consequence that she would lose her job if she took the time off to undergo 
surgery.” 
 

Although Education Code section 88013(a) states that a community college classified 
probationary period shall not exceed one year, the Hernandez court noted that the statute “does 
not state whether there are periods of time that may be deducted from the year, such as when an 
employee has been injured on the job and unable to work for a period of time while on 
probation.”8   Relying on the fact that the applicable collective bargaining agreement stated that 
leaves were not considered a break in service and that it was otherwise silent as to the effect of a 
leave on the probationary period, the court found it was improper for the District to use 
Hernandez’s leave of absence (a period of time when she was unavailable to have her work 
performance evaluated) against her.  The court concluded the District had not reasonably 
accommodated Hernandez’s leave of absence and that: 

 
 “…when a probationary employee suffers a temporary total disability requiring 
absence from work for an extended period of time, that period may be deducted 

                                                           
5 Id. at 5.  
6 Id. at 2, 7-8. 
7 Id. at 8. 
8 Id. at 10-11. 
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from the employee’s probationary period.  In this way, the employer receives the full 
12-month period of time in which to evaluate the employee’s performance…, and 
the employee does not lose her job because she suffered a job injury resulting in her 
temporary total disability….”   
 

 The Hernandez court also found that the District failed to engage in the interactive 
process in good faith.  The court described the interactive process as an informal process with the 
employee or the employee’s representative to attempt to identify a reasonable accommodation 
that will enable the employee to perform the job effectively.  Since the evidence showed that 
Hernandez was told she could not be fired for taking medical leave, and yet, she was fired when 
she took the leave, a good faith interactive process did not occur.  Indeed, the court found that 
“instead of sitting down with the employee and working out an effective accommodation, the 
district slammed and locked the door.”9 
 
 While this case involved a community college classified employee subject to a one-year 
probationary period under Education Code section 88013(a), K-12 school district employers must 
also be mindful of this decision.  The language in section 88013(a) and Education Code section 
45113(a) both state employees will be designated as permanent employees “after serving a 
prescribed period of probation which shall not exceed one year.”  A court reviewing substantially 
similar facts in a K-12 school district context would likely find that the applicable probationary 
period could have been extended as a reasonable accommodation for an employee’s lengthy 
medical leave of absence.10  Likewise, while this decision focused on an industrial injury and an 
employee’s temporary total disability, school districts would be wise to engage in a timely, good 
faith interactive process and consider extension of a probationary period for a classified employee 
on a lengthy non-industrial leave of absence.      
 

Should you have any questions or concerns regarding this information, please contact our 
Labor and Employment practice group attorneys. 
 

-Melissa H. Brown 
 

Labor and Employment Law Updates are intended to alert Schools Legal Service clients to developments in 
legislation, opinions of courts and administrative bodies and related matters.  They are not intended as legal 
advice in any specific situation.  Consult legal counsel as to how the issue presented may affect your particular 
circumstances. 
                                                           
9 Id. at 15-16. 
10 The Hernandez court cited to an earlier case of Bell v. City of Torrance (1990) 226 Cal.App.3d 189 where the 
applicable MOU provided that an unpaid absence of ten days or more would be deducted from an employee’s “total 
service,” but that the leave did not interrupt the “continuity of service.” (Id. at 12.)  
 
 
 


