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What the Heck are Weingarten Rights? 

A typical scenario facing many districts is that an employee is accused of misconduct by
another employee or a student.  Let's say that a co-worker accuses an employee of having engaged
in sexual harassment.  The district starts its investigation by questioning the accused employee. 
The employee refuses to talk because of his or her "Weingarten Rights."  You ask, what the heck are
Weingarten Rights ?

"Weingarten Rights" derive their name from the landmark U.S. Supreme Court Decision in
NLRB v. J. Weingarten, Inc. (1975) 420 U.S. 251.  The Weingarten Decision concerns the right of an
employee to have a union representative present at a disciplinary interview.  The California Public
Employee Relations Board ("PERB") has applied the principles from Weingarten to interviews of
school employees.  (See Ulmschneider v. Los Banos Unified School District (2007) PERB Decision No.
1935 E, 32 PERC 17.)

The CTA, CSEA and SEIU distribute materials (mostly lifted from other union websites) to
their members regarding their Weingarten Rights. These materials are usually not inaccurate;
however, they are usually somewhat incomplete and one-sided.  The following addresses some
typical misconceptions regarding Weingarten Rights.

� The materials say that management cannot continue an interview if an employee
requests the presence of a union representative.  This is not completely correct.  It can
continue the interview, but it may not be able to use the information obtained as the
basis for disciplinary action against the employee. 

� The right to a representative does not apply to "every run of the mill shop floor
conversation between employer and employee" (Weingarten, id.), only disciplinary
interviews. 

� The employee is not entitled to demand that a specific union representative be present,
just an available representative.

� According to PERB, the Weingarten Decision does not confer a right to representation
by private counsel for employees at disciplinary meetings.  The union representative at
the meeting may also be an attorney appointed by the union, but the attorney would not
be there as private counsel for the employee.  The employee is not entitled to have his or
her personal attorney present at a disciplinary interview.
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� The right to representation does not apply to meetings held to deliver a pre-determined
disciplinary action. 

� The right to representation does not apply to interviews held to investigate the conduct
of other employees.  In fact, the presence of a representative could invalidate the
information obtained under some circumstances (for example, an interview of an
employee who has witnessed one unit employee sexually harassing another unit
employee).  Counsel for the alleged victim could agree the presence of a union
representative influenced or intimidated the witness during the interview.

� The employer does not have to suspend the interview indefinitely until a union
representative can attend.  The interview will only be postponed for a  reasonable period
of time. 

� The employer must permit the representative to assist the employee, clarify the facts or
suggest other witnesses.  However, the employer may insist that it is only interested in
hearing the employee's own account of the matter, not the representative's version. 

� The employer has no obligation to bargain with the employee's representative at the
interview.  The representative is not present for the purpose of negotiating any possible
disciplinary action. 

� The employer is free to tell the employee that it will not proceed with the interview
unless the employee is willing to enter the interview without a union representative.  If
the employee refuses to be interviewed without a representative present, the employer
can conclude its investigation without the employee's interview and make its decision
based on the information received from other witnesses.  We normally do not
recommend excluding the union representative and it is best to consult with your
counsel or labor negotiator before taking such a significant step

It should be apparent from the above information that conducting an investigation of alleged
employee misconduct can become very complicated.  We recommend that all districts consult
competent legal counsel before conducting any investigation that is likely to lead to employee
discipline. 

Please contact our office if you have any questions regarding the above information.

-- Christopher W. Hine
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Labor & Employment Law Updates are intended to alert clients to developments in legislation, opinions of
courts and administrative bodies and related matters.  They are not intended as legal advice in any specific
situation.  Please consult legal counsel as to how the issue presented may affect your particular circumstances. 
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