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SEX, DRUGS AND  .  .  .
RECENT DEVELOPMENTS IN EMPLOYMENT LAW

Presentation by Christopher W. Hine
August 8, 2008

The following is a summary of important case law developments in the area of
employment law impacting education agencies.

* * * * * * * * * *

SOCIAL WORKER HIRED THROUGH TEMP AGENCY IS AN 

“EMPLOYEE” IN SEXUAL HARASSMENT CASE

Case Name: Bradley v. Department of Corrections
158 Cal.App.4th 1612 (2008)

Ms. Bradley was a temporary agency employee who worked as a social worker at a
state prison.  She alleged that she was sexually harassed by the Muslim chaplain of the
prison.

The prison in its defense alleged that Ms. Bradley was not an employee of the prison
and, in any event, the prison had taken reasonable steps to prevent harassment.

The court found in favor of Ms. Bradley.  The court found that Ms. Bradley was an
employee of the prison for purposes of the Fair Employment and Housing Act (FEHA).
The court cited the Department of Fair Employment and Housing (DFEH) regulations which
define employee as “any individual under the direction and control of an employer under
any appointment or contract of hire.”  The DFEH regulations also provided that an
individual compensated by a temp agency for work performed for another employer
contracting with the agency may be considered an employee of the contracting agency.
The court focused on the degree of control under a totality of circumstances test.  In this
case, the court found that the temp agency contract gave CDC complete control over the
performance of social work services by Ms. Bradley and that CDC then exercised control.

In an unpublished portion of the decision, the court found that CDC failed to take
prompt corrective action.  In particular, the court found that CDC had not conducted an
adequate investigation and that it failed to take action designed to prevent further
harassment while it was conducting the investigation.  An excerpt from this portion of the
opinion is appended to the end of this article.  It is instructive as to the court’s expectations
for the conduct of an investigation.
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WHAT THIS DECISION MEANS TO SCHOOL EMPLOYERS — 

School employers should promptly investigate all complaints of sexual harassment
whether made by an employee, a student or a member of the general public.  Districts
should also take prompt action, such as transfer, reassignment or paid administrative leave
to prevent possible occurrence of sexual harassment during and after the investigation.
Districts should have a current policy regarding the reporting and investigation of sexual
harassment complaints and the policy, including time lines, should be strictly followed.

WHAT THE DECISION DOES NOT MEAN TO SCHOOL EMPLOYERS — 

School employers should not assume that a complaint of sexual harassment is valid
or invalid before a proper investigation has been conducted.  School employers may have
different duties depending on the employment status of the complainant or the alleged
harasser.  Counsel should be consulted if the employment status is not perfectly clean.

* * * * * * * * * *

APPENDICES

The following is a description of the CDC investigation along with the court's
comments.  It is taken from the unpublished portion of the Bradley opinion.  This
segment is useful in understanding how the 5th District Court (Fresno) views the
employer's duty to take reasonable measures to investigate and prevent sexual
harassment.

“CDC's investigation was a factfinding undertaking. No component was designed to protect
Bradley from harassment. As part of the investigation, Bradley talked to many individuals,
but none of them saw it as their responsibility to (1) determine fault, (2) ensure Bradley was
safe from harassment, or (3) determine if there were steps CDC needed to take to stop the
harassment. In most cases, other than listening to Bradley and referring Bradley to yet
another individual, the person hearing Bradley's complaint did nothing. There was no
followup, no evaluation of the need for protection, and no further investigation.

“Dr. Brim referred Bradley to the warden’s office because he believed he could not do
anything else. Brim knew Bradley was having a "tough time" with Shakir, but made no effort
to assist her in preventing  contact in the workplace. At the warden’s office, Ndoh
interviewed Bradley. He referred the matter to Captain Wan because Bradley had
contacted an outside law enforcement agency when she called the Corcoran police for
assistance.  Ndoh did not follow up with Bradley or Wan because he did not want to
interfere in the investigation. Wan testified that his function was to investigate minor state
employee misconduct and that he was not trained to handle sexual harassment
complaints. He did not believe he had been charged with investigating a sexual
harassment complaint. Wan prepared a careful report and tape-recorded his interview with
Bradley, forwarding both to the warden’s office. Even though Bradley expressed a concern
for her safety and complained of harassment on and off prison grounds, Wan took no
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steps to protect Bradley because he believed she was protected while on the prison
grounds. He believed Associate Warden Sanchez would handle the complaint once the
interview was completed.

“The matter was also referred to Sanchez, who read Wan's report but did not listen to the
tape. He acknowledged that he needed to stop the harassment and get the other side of
the story. Sanchez asked equal  employment opportunities counselor Elise Tienken to
interview Bradley.  Tienken said her role was to listen and make a report. She gave her
report to the warden, but did nothing else.

“Sanchez did not interview Shakir or order him interviewed. He did not review Shakir's
personnel file. Sanchez said he did talk to Shakir for seven to 10 minutes and personally
handed Shakir a letter informing him that a complaint had been made and asked Shakir
to refrain from contacting Bradley. The letter stated, "Your cooperation is expected and
appreciated." Sanchez told Shakir's supervisor there was a complaint but did not say it was
a sexual harassment complaint or give the supervisor any instructions on how to address
the situation. The record does not reflect what was said in the short conversation, but there
was no threat of discipline for noncompliance with the no- contact directive. Sanchez made
no attempt to determine whether Shakir was complying with the directive given, even
though Sanchez himself did not believe Shakir would abide by any directive he was given.
Sanchez told Bradley he could not assure her that Shakir would leave her alone. Sanchez
took no further action because, on authority of  the warden, he referred the matter to
Sacramento for additional investigation. Ironically, CDC's own sexual harassment training
manual instructs its management-level employees that telling the harasser to leave the
employee alone is insufficient to meet the statutory requirement of remedial action. In spite
of all this, CDC did nothing to ensure that, while on prison grounds, Bradley would be free
of harassment by Shakir.

“Warden Adams testified that the employee relations officer deals with labor issues but
does not do sexual harassment investigations. Yet, this is where Bradley was first referred
by Brim. Adams also said Captain Wan's office does not do sexual harassment
investigations, yet that is where Ndoh referred Bradley. Adams admitted that the equal
employment opportunity office does deal with discrimination claims, including harassment,
but said that most of these functions occur in Sacramento. Adams also said that if an
employee had  threatened another employee, that employee would be placed on
administrative leave until an investigation could be completed. Yet, this did not happen in
Bradley's case.  Adams said he was unaware of the rape threat, even though it was
recorded  in Wan's report and in the taped interview of Bradley.

“Once Bradley's complaint found its way to Sacramento, it faced the same bureaucratic
morass. Anthony Aguilar reviewed the complaint to determine whether a formal
investigation should occur. Aguilar received the intake assignment on September 15. He
did nothing until October 13 because Sanchez had not forwarded official authority from the
warden to process the intake. Consequently, it took nearly a month in Sacramento for
Aguilar to determine whether the complaint warranted a complete formal equal
employment opportunity investigation. He was to make no determination of fault and to
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take no remedial action to protect Bradley. Aguilar concluded that, because the
harassment posed a safety threat to Bradley, the complaint could not be resolved at the
local level and he referred it to yet one more office within the CDC bureaucracy for a formal
investigation. This is especially incongruous because, despite recognition that Bradley's
safety was at risk, no one at CDC thought to implement any means of protecting Bradley
from Shakir. The only action Aguilar took was to remind Sanchez of his duty to monitor the
situation, which Sanchez did not do because he did not want to interfere with Sacramento's
investigation. Aguilar admitted that any immediate and appropriate response would
normally have to be at the local level.

“Lastly, investigator Lisa Williams testified that her job was to investigate complaints and
determine whether the complaint had merit. She said her role was not to protect Bradley
from harassment. She called Bradley, who expressed understandable frustration with the
lack of assistance she received from CDC. By this time, Bradley had been terminated from
CDC. Despite her job as a neutral investigator, Williams did not interview Shakir, look at
the jobsite, speak to Shakir's supervisor, or interview any of the other witnesses.

“At trial, CDC attempted to establish that Bradley would not have been harmed while at the
facility because it was guarded heavily by armed security. This is contrary to the evidence,
which established  that Shakir did accost Bradley while she was on prison grounds, even
after she reported the harassment.

“While we recognize that things move slowly in state government, the lack of action in this
case is startling.  Numerous people heard Bradley's complaints yet did nothing to protect
her  or to stop the harassment. Very little investigation was done, even though CDC claims
it took immediate action by initiating the investigation. No one gathered any evidence other
than  Bradley's statement, which she was required to repeat numerous times. Each person
she contacted acted like it was someone else's job to take immediate and corrective action.
Nothing happened locally to ensure that Shakir would stop harassing Bradley, despite
evidence that the harassment was severe, that Shakir was able to move freely around the
institution, that physical threats had been made, and that Shakir had a known history for
breaking rules and ignoring supervisorial direction.

“CDC cannot rest on its complex investigation process since the statute mandates remedial
action designed to end the harassment. (See Faragher v. Boca Raton (1998) 524 U.S.
775, 806 [141 L. Ed. 2d 662, 118 S. Ct. 2275]  [antidiscrimination statutes primary objective
is not to provide redress but to avoid harm].) CDC may not wait to act until it decides
whether the complaint is valid. (Hope v. California Youth Authority, supra, 134 Cal.App.4th
at p. 594 [agency did too little when it failed to stop harassment because alleged
perpetrator denied it]; Hathaway v. Runyon, supra, 132 F.3d at p. 1224 [employer may be
required to take remedial action even when harassment is not corroborated].)”  

Bradley v. Dept. of Corrections (2008) 158 Cal.App.4th 1612
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CALIFORNIA BAN ON SAME SEX MARRIAGE IS OVERTURNED

Case Name: In Re Same Sex Marriage Cases

The California Supreme Court found that the statutory ban on same sex marriage is
unconstitutional.

WHAT THIS MEANS FOR SCHOOL EMPLOYERS — 

Employees may now have spouses who are the same sex.  They should be treated
the same as employees who are married to spouses of the opposite sex.

WHAT THIS DOES NOT MEAN FOR SCHOOL EMPLOYERS — 

It does not appear that there is any change in the way that Registered Domestic
Partners are treated.  The legislature may act at some later date based on the decision of
the Supreme Court in this case.



The position of library page appears to be similar to the library aide positions found in most districts.1
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COURT MAY PROHIBIT PREEMPLOYMENT DRUG & ALCOHOL

TESTING BY DISTRICTS FOR SOME POSITIONS

Case Name: Lanier v. City of Woodburn
518 F.3d 1147 (9  Cir. 2008)th

The United States Court of Appeals for the Ninth Circuit has ruled that a public
employer must demonstrate a “special need” to conduct a preemployment drug screen.
The City of Woodburn, Oregon, failed to demonstrate such a need for the position of library
page!1

State law in California regarding drug testing has permitted preemployment testing
of employees as part of a preemployment medical examination.  Testing of existing
employees was permitted only for cause.  Random testing was permitted for employees
in safety sensitive positions (Loder v. City of Glendale [1997] 14 Cal.4  846).  The Lanierth

decision may further restrict the ability of school districts to conduct preemployment testing.

The City of Woodburn, Oregon, had a policy that required preemployment drug and
alcohol screening for all prospective applicants.  Janet Lanier was given a conditional offer
of employment for the position of library page.  Ms. Lanier declined to be tested and the
City of Woodburn rescinded the offer.  Ms. Lanier filed suit alleging that the policy of
preemployment screening was unconstitutional.

The court agreed with Ms. Lanier that the policy, as applied to her, was
unconstitutional.  The policy was subject to the Fourth Amendment protection against
unreasonable searches.  In order to justify the policy, the City of Woodburn had to have
“special needs” that would justify an exception to the Fourth Amendment requirement of
individualized suspicion.

The City articulated three reasons in support of its preemployment testing.  First, drug
abuse is a serious problem in society at large.  Second, drug use has an adverse impact
on job performance.  Finally, children must be protected from those who use drugs.  The
court found that the first reason was not sufficient and that the City had failed to
demonstrate a specific problem with drug abuse or a strong link between the library page
position and its intent in protecting children.

The court did indicate that the City might be able to justify preemployment testing if
it could show that the library had in loco parentis responsibility for children, similar to that
of a school teacher.  The court, citing the decision in Knox County Education Ass’n v. Knox
County Bd. Of Education (6  Cir. 1998), stated that teachers could be tested when theirth

duties included securing order so as to be “on the ‘frontline’ of school security, including
drug interdiction.”
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Based on the court’s discussion of the Knox County case, it is possible that the Ninth
Circuit would approve of preemployment testing for teachers and paraprofessionals if the
position has similar in loco parentis responsibilities.

WHAT THE CASE MEANS TO SCHOOL EMPLOYERS — 

School employers should not conduct preemployment drug and alcohol screens until
their policies and procedures have been reviewed by legal counsel.  The Lanier court has,
in some respects, overruled the Loder decision which appeared to permit preemployment
screens of all school employees.  It is probable that district policies will need to be
redrafted based on Lanier.

WHAT THE LANIER DECISION DOES NOT MEAN — 

The Lanier decision does not prohibit or affect all preemployment screening.  All
employees and applicants who must be tested pursuant to state or federal regulations,
such as bus drivers, must still be tested.  The Lanier decision only applies to
preemployment testing conducted because of a district policy which is not otherwise
required by state or federal law.



A “prima facie” case is one where the plaintiff has alleged sufficient plausible facts so that the defendant is2

required to produce evidence to rebut the allegations.
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EMPLOYER MUST ARTICULATE LEGITIMATE REASON FOR 

FAILURE TO PROMOTE IN RELIGIOUS DISCRIMINATION CASE

Case Name: Noyes v. Kelly Services
488 F.3d 1163 (2007)

Plaintiff Noyes was employed in the information technology department.  Her
supervisor, along with 40 percent of her coworkers, was a member of a small religious
group, the Fellowship of Friends (“Fellowship”).  Ms. Noyes alleged that she was passed
over for promotion in favor of Mr. Jilesen, a member of Fellowship, because she was not
a Fellowship member.  Religion is a protected classification under the California Fair
Employment and Housing Act and Title VII of the Civil Rights Act of 1964.  This includes
individuals who are discriminated against because they do not practice a religion, also
know as “reverse discrimination.”

In order to get her case to a jury, Ms. Noyes must allege that she was (1) a member
of a protected class; (2) that she was subject to an adverse employment action; (3) she
was meeting her employer’s legitimate expectations and (4) other employees with similar
qualifications were treated more favorably.  It was not disputed that Ms. Noyes had alleged
a “prima facie” case.2

Once a plaintiff has alleged a prima facie case, the employer must then articulate a
legitimate nondiscriminatory reason for not promoting or hiring the employee.

In its defense, Kelly claimed that the position was offered first to another employee
who was not a Fellowship member.  After the first employee declined, Jilesen was
recommended by a non-Fellowship employee.  Noyes’ supervisor submitted a declaration
that Jilesen was selected by a consensus of the management group.

Once Kelly articulated a legitimate business reason, it was up to Noyes to present
evidence that the reason was a pretext for discrimination by either direct or indirect
evidence.  Noyes provided evidence that her supervisor falsely told the management team
that Noyes was not interested in the promotion.  Two of the managers who were
supposedly part of the consensus did not recall reaching a consensus on the decision to
promote Jilesen.  Noyes also provided evidence that she was more qualified with six years
more seniority and that she had an MBA while Mr. Jilesen did not.

The appeals court found that the reasons given by Kelly for the promotion were a
pretext and it sent the case back to the lower court for a jury trial on the factual allegations.
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WHAT THIS DECISION MEANS FOR SCHOOL EMPLOYERS — 

Although this is a private sector case, it is an important lesson for public sector
employers.  In order to successfully defend against claims of discrimination by an
increasingly diverse workforce, it is important to have procedures in place for filling
vacancies from within and outside the district.  It is equally important to consistently follow
procedures without omitting any steps.  If it appears necessary to bypass a step, you
should consult with qualified legal counsel to properly document why normal procedures
could not be followed.

WHAT THE DECISION DOES NOT MEAN FOR SCHOOL EMPLOYERS — 

You are not required to give preference to an employee who is a member of a
protected class for hiring or promotion.  You just need to follow the proper procedures.
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EMPLOYER IS NOT PERSONALLY LIABLE FOR RETALIATION UNDER CALIFORNIA LAW

Case Name: Jones v. Torrey Pines
42 Cal.4th 1158 (2008)

The Supreme Court ruled that an individual employee cannot be personally liable for
retaliation.  Under the FEHA, an employer is prohibited from retaliating against an
employee who engages in protected conduct such as filing or making a complaint about
harassment or discrimination or participating in the investigation of such a complaint.  The
complaint can be internal and does not have to be made to a government agency such as
the Department of Fair Employment and Housing or the Equal Employment Opportunity
Commission.

WHAT THIS MEANS FOR SCHOOL EMPLOYERS — 

Supervisors can take ordinary personnel actions regarding an employee who has filed
a complaint without being personally sued for damages.

WHAT THIS DOES NOT MEAN FOR SCHOOL EMPLOYERS — 

It does not mean that a district cannot be held liable for retaliation.  It also does not
mean that employees who engage in retaliation aren’t subject to disciplinary action.
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EMPLOYER MAY BE LIABLE FOR RETALIATION EVEN IF 

ADVERSE ACTION IS TAKEN BY “NEUTRAL” SUPERVISOR

Case Name: Poland v. Chertoff 
494 F.3d 1174 (2007)

James Poland worked for the United States Customs Service.  He was subjected to
various comments about his age and that of his coworkers by his supervisor, Gary
Hillberry.  Poland filed an age discrimination complaint against Hillberry with the Customs
Services EEO counselor.  One month later, Poland filed a retaliation complaint against
Hillberry.

In the 28 months before Poland filed his complaint, Pamela Ewing, an employee who
reported to Hillberry, wrote four notes to Hillberry or the file which were critical of Poland’s
performance.  In the 14 months following Poland’s complaint, Ewing wrote an additional
23 notes critical of Poland’s conduct.

Approximately one year after the filing of the retaliation complaint, Hillberry requested
that the Customs Service investigate Poland’s job performance.  The investigating panel
found that Poland engaged in unprofessional and inappropriate conduct and was
confrontational, argumentative, retaliatory and ineffective as a manager.  The Disciplinary
Review Board found that the panel’s conclusions weren’t specific enough to support
disciplinary action, but ordered Poland transferred and reassigned to a non-supervisory
position in the best interest of the Customs Service.

The court found that, even though the decision was not made  by Hillberry, the
Customs Service would be liable for retaliation if the adverse employment decision was not
actually independent because Hillberry had influenced or was involved in the decision-
making process.

The court described Hillberry’s role as follows:

Hillberry's initiation of the administrative inquiry, on its own,  would not be
sufficient to impute Hillberry's animus to the Customs  Service's decision to
transfer Poland if the Customs Service had shielded the inquiry it subsequently
undertook from Hillberry's influence.  However, the inquiry panel in this case was
not shielded from Hillberry's animus.  Instead, the panel had access to Hillberry's
lengthy memo requesting the inquiry in which he outlined numerous incidents of
malfeasance by Poland.  Also, Hillberry, without consulting Poland, provided a
list of 21 witnesses for the inquiry panel to contact.  Accordingly, the district court
found that the inquiry panel conducted "interviews with 21 witnesses who were
preselected by the Customs Service without input from Poland."  

Additionally, Hillberry provided and the panel considered Ewing's notes on
Poland's performance. Ewing had greatly increased the frequency of these
notes after Poland filed his initial EEO complaint.  We cannot on this record
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conclude other than that Hillberry's animus had a pervasive influence on the
administrative inquiry that led to the adverse employment action.  Because
Hillberry influenced or was involved in the inquiry, it was not sufficiently
independent to break  the causal chain between Poland's protected activity and
the Customs Service's decision to transfer him to Virginia.

In summary, we hold that to establish the essential element of causation in a
subordinate bias case – where the investigation that led to the adverse
employment decision was initiated by, and would not have happened but for, the
biased subordinate – the plaintiff must show that the allegedly independent
adverse employment decision was not actually independent because the biased
subordinate influenced or was involved in the decision or the investigation
leading thereto.

WHAT THIS DECISION MEANS FOR SCHOOL EMPLOYERS — 

It is crucial to have an independent investigation done when any charges of
employment discrimination or harassment are filed.  It is also important to document and
correct performance deficiencies as they occur.  If an employee files a charge of
discrimination, any subsequent allegation of previous performance deficiencies will be
suspect.

If an employee is accused by another employee after the accused files a complaint
or engaged in protected activity, it is essential that an independent investigation of the
charges be conducted.

WHAT THIS DECISION DOES NOT MEAN TO SCHOOL EMPLOYERS — 

This decision does not mean that an employee is protected from allegations of
misconduct or poor performance because he or she has engaged in protected activity.  An
employer can successfully defend against allegations of retaliation by showing that it has
followed its own procedures for discipline or evaluation in a nondiscriminatory manner.
The employer should also be prepared to document its independent investigation.
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