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January 31, 2014 
 

WEINGARTEN RIGHTS: REVISITED 
 
 District administrators regularly meet with employees concerning a myriad of employment 
matters.  The meetings can take the form of training, work direction, investigations into employee 
misconduct, or disciplinary matters.  In certain situations, an employee is entitled to have a union 
representative present at the meeting.   
 
 The right to have a union representative available is the result of a 1975 U.S. Supreme 
Court decision (NLRB v. Weingarten, Inc.).  The Supreme Court ruled that an employee’s insistence 
upon union representation at an employer-initiated investigatory interview, where the employee 
“reasonably” believes disciplinary action may result, constitutes protected concerted activity.  
Today, the right to a union representative is referred to as “Weingarten Rights.”  Weingarten Rights 
are recognized under the Educational Employment Relations Act (“EERA”) and are applicable to 
union represented employees of school districts.   
 
 Weingarten Rights guarantee an employee the right to union representation during an 
investigatory interview.  The Weingarten Right must be raised by the employee, unless otherwise 
specified in the collective bargaining agreement.  A supervisor is not obligated to inform an 
employee that they are entitled to union representation.  
 
Investigatory Interview:  
 
 An investigatory interview generally involves the questioning of an employee by a 
supervisor where the information sought could be used as a basis for discipline.  If an employee has 
a reasonable belief that discipline or discharge may result from what is said, the employee has the 
right to request and be afforded union representation.  
 
 Here are some examples where an employee would be entitled to union representation:  
 

• The interview is an aspect of the employer's procedure for determining 
whether discipline will be imposed.  

• The purpose of the interview is to investigate an employee's performance 
where discipline, demotion or other adverse consequences may result.  
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• The purpose of the interview is to elicit facts from the employee to support 
disciplinary action that is probable or that is being considered. 

• The purpose of the interview is to obtain admissions of misconduct or other 
evidence to support a disciplinary decision already made.  

• The employee is required to explain his/her conduct, or defend it during 
the interview, or is compelled to answer questions or give evidence.  

 
Weingarten Rules:  
 
 When an investigatory interview occurs, the following rules apply:  
 
 1.   The employee must make a clear request for union representation before or during 

the interview.  The employee cannot be discriminated against or otherwise 
disciplined for making this request.  

 
 2.   After the employee makes the request, the administrator has three options:  
 

a. Grant the request and delay the interview until the union representative 
arrives and has a chance to consult privately with the employee;    

b. Deny the request and end the interview immediately; or, 
c. Give the employee a choice of: having the interview without representation, 

or ending the interview.  
 
 3.   An administrator commits an unfair labor practice by denying an employee’s 

request for Weingarten representation and continuing to ask questions.  Under this 
scenario, an employee has the right to refuse to answer and cannot be lawfully 
punished for the refusal to answer.  

 
What are a Union Representative's Rights under Weingarten?  
 
 The following are some guidelines in dealing with a union representative during a 
Weingarten interview:  
 

1. Inform the representative of the purpose of the interview;  
 
2. Allow the representative to speak with the employee in private before questioning 

begins;  
 

3. The representative may speak during the interview to clarify questions;   
 
4. The representative may provide the employee with advice on how to answer a 

question; and, 
   
5. The representative may offer additional information to the administrator at the end 

of the interview.  
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 A union representative does not have the right to tell an employee not to answer a 
question.  In fact, an employee can be disciplined for refusing to answer questions during an 
investigatory interview.  
 
 An employee does not have the right to the presence of a union representative where:  
 

1. The meeting is merely for the purpose of conveying work instructions, training, or 
communicating needed corrections in the employee's work techniques.  
 

2. The employee is assured by the employer prior to the interview that no discipline or 
employment consequences can result from the interview.  
 

3. The employer has reached a final decision to impose certain discipline on the 
employee prior to the meeting, and the purpose of the meeting is to inform the 
employee of the discipline or to impose it.  
 

4. Any conversation or discussion about the previously determined discipline is 
initiated by the employee and without employer encouragement or instigation after 
the employee is informed of the action.  

 
 Even in the foregoing circumstances, an employee can still ask for representation.  
Permitting a representative to attend even when not required is discretionary.  It is recommended 
that a representative be permitted to attend where one is reasonably available.    
 
 Assuming a Weingarten scenario, is an employee entitled to a representative of his/her 
choosing?  Not necessarily.  If the employee demands to have a particular union representative 
attend, but the representative is out of town for two weeks, the district would have to consider the 
impact of the time delay of the investigatory meeting.  If the meeting needed to move forward 
immediately, then the employee would have to “make do” with another union representative.     
 
 Assuming a Weingarten scenario, is an employee entitled to an attorney representative of 
his/her choosing?  No.  An employee is entitled to be assisted by a union representative.  If an 
employee states that he/she does not want a union representative present, but would like his/her 
personal lawyer to attend an investigatory meeting, the district could and should decline to allow 
the employee’s personal attorney to be present.  If the attorney is a CTA or CSEA attorney, then 
the employee would have a reasonable basis for the request assuming the attorney is attending in 
the capacity as counsel for the respective association.  
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Remedies for Violation of Weingarten Rights:  
 
 The district will be ordered to cease and desist from the unfair labor practice conduct.  
Additionally, the district will be required to post a notice which sets forth employee rights under 
EERA and confirms the district’s commitment to respect employee rights.  Any discipline that is 
imposed in violation of Weingarten Rights will be reversed.  Further, information gained by a 
district as a result of a Weingarten violation will likely be excluded from any hearing on the matter. 
 
 If you have any questions concerning this issue, please do not hesitate to contact our office. 
 
 
         —  Timothy L. Salazar 
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Labor and Employment Law Updates are intended to alert clients to developments in legislation, opinions of 
courts and administrative bodies and related matters.  They are not intended as legal advice in any specific 
situation.  Please consult legal counsel as to how the issue presented may affect your particular circumstances.  


