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“English-only” Policies in the Workplace: Are They Legal?

Imagine this scenario: An administrator observes two employees conversing in the school cafeteria
during their regularly scheduled work day.  The administrator quickly realizes that she does not
understand the majority of their conversation because it is in Spanish (or Tagalog, French,
Mandarin, etc.).  Neither employee has been hired in a capacity which requires him to converse in
a language other than English during work hours.  The administrator has recently learned that one
of the two employees has used slurs and epithets in Spanish (or Tagalog, French, Mandarin, etc.) to
describe other employees over District email and in person.  The administrator worries that the
conversation she is witnessing now may be purely social in nature or perhaps another example of
the recent inappropriate behavior, but she cannot be sure due to the language barrier.  She
wonders if she can combat this problem by prohibiting the use of languages other than English
during on-duty hours.      

The answer to the administrator’s sensitive question is probably not.  As explained below, federal
and state law severely limit the availability of so-called blanket workplace language policies.  A
blanket workplace language policy is one in which employees are prohibited from speaking in any
other language besides English at all times, including breaks and other off-duty moments.  Courts
will look closely at such a policy to determine if it has a discriminatory impact.    

Under federal provisions found in the Equal Employment Opportunity Commission (“EEOC”)
regulations, workplace language policies requiring employees to speak only English at all times in
the workplace are presumed invalid as they constitute discrimination based on national origin and
ancestry.  Such policies will be closely scrutinized.   Discrimination in California workplaces is

1

prohibited under California’s Fair Employment and Housing Act (“FEHA”).  FEHA is even more
explicit than the EEOC regulations regarding workplace language policies.  The legislature
specifically addressed this issue in California Government Code section 12951.  This section
provides as follows:

 See 29 C.F.R. 1606.7 (2011) 
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“(a) It is an unlawful employment practice for an employer, as defined in subdivision (d)
of Section 12926, to adopt or enforce a policy that limits or prohibits the use of any
language in any workplace, unless both of the following conditions exist:

 (1) The language restriction is justified by a business necessity.

 (2) The employer has notified its employees of the circumstances and the
time when the language restriction is required to be observed and of the
consequences for violating the language restriction.

(b) For the purposes of this section, "business necessity" means an overriding legitimate
business purpose such that the language restriction is necessary to the safe and efficient
operation of the business, that the language restriction effectively fulfills the business
purpose it is supposed to serve, and there is no alternative practice to the language
restriction that would accomplish the business purpose equally well with a lesser
discriminatory impact.”

Section 12951 clearly places a high burden on employers wishing to implement or enforce an
“English-only” policy.  Since the primary language spoken by employees is often connected to their
nationality, ancestry, or ethnicity, “English-only” policies may be seen as impermissibly
discriminatory against employees of certain national origins.  Unless the employer can show that
the policy is justified by a business necessity and that it provided proper notification of the policy
to its employees, the policy will be deemed unlawful.  While it is easy enough to notify employees
about the policy and the consequences for violating it, it is often difficult to show that an “English-
only” policy is justified by a “business necessity.”  

Only one decision in California has evaluated whether or not an alleged workplace language policy
was supported by business necessity.  The decision is unpublished, but it is instructive.  In

Buenviaje v. Pacific Bell Directory (2011) Cal.App. Unpub. LEXIS 2212, a bi-lingual employee who
spoke both Tagalog and English claimed that she was unlawfully terminated after an English-only
language policy was implemented and enforced against her.  The employer argued that the
employee was in fact terminated because she was a workplace bully who used offensive names for
coworkers, was disruptive, and even threatened to kill a co-worker whom she called the devil in
Tagalog.   The court found that the employer had not actually implemented an English-only policy,
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Id. at 1-2.
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but stated that such a policy would have been supported under the circumstances by business
necessity as a matter of law.  Had there been a language policy, it would have been restricted to the
disruptive employee and to those with whom she conversed in Tagalog and used that language to
engage in inappropriate and offensive conduct against other employees.  The business necessity
exception of section 12951 would have been met because it was necessary for the employer to
enable its English-speaking supervisors to monitor employee communications and ensure efficient
work and appropriate behavior.   
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Most often public school employers will not be able to show that an “English-only” policy is
necessary for the safe and efficient operation of a school site or district office.  While it might be
more efficient and preferable for all employees to speak in one language, usually English, a
language restriction will not often be justified by a business necessity.  Moreover, such a policy may
be divisive and damaging to staff morale in that it may be perceived as targeting certain employees. 
Thus, unless it is truly necessary and justified by an important business purpose, as was described

in Buenviaje where it was necessary to protect employees from hostile treatment by fellow co-
workers and to monitor such behavior, an “English-only” policy is ill-advised.        

In light of the foregoing, the administrator who observes two employees speaking in Spanish (or
Tagalog, French, Mandarin, etc.)  during work hours would be best advised to focus on the root of
the problem–socializing during work hours–rather than the fact that employees are using languages
other than English at work.  If she feels the socializing, no matter what language is used, is truly
problematic as it is actually an example of hostile behavior or is excessive and hinders effective
work performance, she should address the situation through the normal steps of progressive
discipline.  With the advice of counsel, a targeted directive to the involved employees may be
appropriate. 
  
Should you have any questions regarding this topic or you believe that a workplace language policy
is necessary in particular circumstances in your district, please do not hesitate to contact our office. 

— Melissa H. Brown

Education Law Updates are intended to alert clients to developments in legislation, opinions of courts and
administrative bodies and related matters.  They are not intended as legal advice in any specific situation. 
Please consult legal counsel as to how the issue presented may affect your particular circumstances. 

See Id.at 21-22.
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