
February 5, 2014

UPDATE ON "AMNESTY" FOR CERTIFICATED ADMINISTRATORS
SERVING IN NON-EDUCATIONAL POSITIONS

On November 25, 2013, CalSTRS issued new guidance addressing a longstanding issue
concerning certificated employees working in positions which STRS believes are classified in
nature.  This advisory updates and replaces the bulletin sent out by Schools Legal Service on
November 25, 2013, in light of further clarification received from CalSTRS regarding the scope of
the "amnesty" and process for claiming it.
 

BACKGROUND

As you may recall, CalSTRS issued an audit report concerning San Francisco City College in
August of 2012.  The audit report made some drastic findings concerning certificated (academic)
employees who took administrative positions which CalSTRS deemed not subject to coverage by
the CalSTRS retirement system.  The affected administrators were removed from CalSTRS
membership and CalSTRS ordered that earnings reported to CalSTRS be reversed. 

CalSTRS Employer Information Circular Volume 28, Issue 1, entitled "Positions Not Eligible
for Creditable Service" followed later that month.  "Creditable service" means service in a position
requiring a credential, certificate or permit in specific kinds of activities which relate to
instruction, planning or courses of study, or instructional materials, as well as the work of school
health professionals, counselors, librarians and superintendents.  A person whose duties call for
supervision of such employees is also rendering creditable service.1  Service which qualifies as
creditable counts toward the CalSTRS retirement defined benefit.  

According to the circular, positions not deemed academic (certificated) are considered
classified and "subject to coverage by a different public retirement plan."  For purposes of this
Update, they will be referred to as "non-qualifying positions."  Those positions included:

< Chief of Police
< Director of Human Resources
< Chief Information Technology Officer

< Director of Payroll Services
< Chief Financial Officer
< Director of Buildings, Grounds & Maintenance

1 Education Code §22119.5.
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The circular went on to say that even though these positions are not subject to coverage by
CalSTRS, in some situations, if the employee is also a CalSTRS member based upon previous
employment, the employee may be eligible to elect to continue CalSTRS coverage.  To make that
election, according to a prior Circular,2  an employee could submit a "Revised Retirement Election
Form" within 60 days of the effective date of employment in the non-qualifying position.3 

Many education entities expressed frustration with CalSTRS' position because, among other
things, the non-qualifying positions listed by CalSTRS may in fact include duties which Education
Code section 22119.5 clearly indicates are included in the definition of creditable service.  In
addition, many employees were not given the Retirement Service Election form at the time the
new duties were assumed (often because the employer felt there was no need since the service
appeared to be creditable).  Or, if the form was given and filled out, copies could not be located
many years later when CalSTRS decided to audit a district or review a retiree's compensation.  

As a result of advocacy by various education groups, CalSTRS issued a new circular on
November 25, 2013, providing a one-time opportunity to correct the failure to file the Retirement
System Election form.4   Copies of the 2013 Circular and Employee System Retirement Election
form are once again attached.

NOVEMBER 2013 CalSTRS CIRCULAR

In the 2013 Circular, CalSTRS concedes that many employees never filed the Election form
but continued in STRS.  CalSTRS authorized a one-time opportunity to correct the "error by the
employer" by allowing the submission of a completed Retirement System Election form ES372
("Election Form") to CalSTRS within 180 days of the November 25, 2013, Circular.  A letter
justifying the reason for the late election ("Justification Letter") must also be provided.

THESE DOCUMENTS MUST BE POSTMARKED NO LATER THAN FRIDAY, MAY 23, 2014. 
CALSTRS INDICATED IT WILL NOT ACCEPT FORMS WHICH ARE E-MAILED OR FAXED.

Working on behalf of various education groups, ACSA sought clarification from CalSTRS
concerning a number of questions.  On January 22, 2014, ACSA issued revised guidance along
with a sample Justification Letter, which can be accessed at the following link: 

www.acsa.org/MainMenuCategories/Advocacy/Issues-and-Actions/Pension-Facts/CalSTRS-Advisory.aspx

2 CalSTRS Employer Information Circular, Vol. 25, Issue 11 (August 5, 2009).
3 Education Code §22508 provides as follows, “A member of the CalSTRS Defined Benefit Program who becomes
employed by a school district, a community college district, a county superintendent of schools or limited state
departments to perform service that requires membership by the California Public Employees’ Retirement System
(CalPERS) [Education Code section 22508(a)] may elect to receive credit under the CalSTRS Defined Benefit Program
for such service by submitting a Retirement System Election form to CalSTRS, within 60 days of the effective date of
employment in the position requiring membership in the other system. If the CalSTRS member does not elect to
continue as a member of CalSTRS, all service subject to coverage by CalPERS will be reported to that retirement
system.”
4 CalSTRS Employer Information Circular Vol.  29, Issue 3, “Right of Retirement System Election When Changing
Positions,” issued November 25, 2013.

____________________________________________________________________ $
A joint powers entity providing legal & collective bargaining service to California public education agencies since 1976. Page 2



CalSTRS then issued an e-Bulletin entitled "Right of Retirement System Election When Changing Positions"
dated January 27, 2014 (Vol. 45) containing further information on the filing of the Election Form and
Justification Letter (copy attached).

QUESTIONS RAISED

Among the questions posed to CalSTRS through education groups were the following:

1. RETIREES.  The 2013 Circular does not explicitly refer to employees who have already retired in
positions CalSTRS may deem to be non-qualifying positions which could require the filing of the Election
form.  CalSTRS indicated informally to ACSA officials that it does not wish to receive the forms from
retirees, and that they could file the form at a later time if audited.  However, nothing in statute, regulation,
or written guidance from CalSTRS confirms that a retiree could file the election form after the 180-day
amnesty period ends. The recent CalSTRS e-Bulletin states only that "A Retirement System Election form,
ES372 and justification letter does not need to be submitted for retired members at this time." 

If retirees can use the election procedure now, it is not clear how far back in time use of the procedure
would be required.  The current statute regarding creditable service (Education Code section 22119.5) took
effect as urgency legislation on August 11, 1995.  The current statute concerning the election procedure
(Education Code section 22508) took effect January 1, 1997.5  In an abundance of caution, it is
recommended that districts consider July 1, 1996, as the operative date (per CalSTRS, this date is
significant because Education Code section 22500 was amended as of that date to state that all persons who
were CalSTRS members as of June 30, 1996 are members of the Defined Benefit Plan).

2. TOURS OF DUTY.  Many senior administrators have done a "tour of duty" in various positions
which CalSTRS may consider to be non-qualifying.  These were not addressed in the 2013 Circular, but the
CalSTRS e-Bulletin makes clear that employees who have held previous non-qualifying positions can file. 
The e-Bulletin states that the election form should list the effective date as the "date of the first position
requiring membership in another retirement system held by the member after the member's last position
performing creditable service."  This can be problematic in that CalSTRS wants the Election Form to be
filed only by the current employer, but the employee’s first potentially non-qualifying position may have
been with a different employer.

3. JUSTIFICATION LETTER.  As noted, the "justification for tardy submission" letter referred to in the
2013 Circular is required to be submitted with the Election Form, but CalSTRS has not stated whether
some justifications will be accepted and others not.  The CalSTRS e-Bulletin only calls for a written
explanation that the member was not provided the Election Form within 60 days from the date of hire in
the non-qualifying position "due to an oversight by the district."  

The ACSA advisory contained a sample Justification Letter which calls for the employer to assert that
the failure to offer the employee the justification form was because the District believed the position
involved creditable service.  This will have been the case in some instances, but in others, districts simply do
not have records to confirm whether or not the form was actually filed, and in other instances, districts
simply failed to offer the forms.  

5 See, Statutes of 1996, Ch. 3883 (Assembly Bill 3221). Prior to that, Section 22508 provided that a CalSTRS member
who subsequently becomes employed to perform duties requiring membership in a different public retirement system
remains a member of CalSTRS unless an election was made within 90 days not to continue in CalSTRS.  See, Statutes
of 1993, Ch. 893, section 2.
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Another difficulty with the proposed Justification Letter is that CalSTRS has indicated only one letter
and election form should be filed; that it should be filed by the current employer; and the Justification
Letter should include information regarding the first position where service was performed requiring
membership in another retirement system as well as any subsequent positions, including the last position
where the member performed creditable service.  

However, if the first non-qualifying position (and subsequent positions) were with a previous employer,
the current employer will not have the ability to certify the prior service.  The example given in the
CalSTRS e-Bulletin involves an initial teaching position at LAUSD, followed by a Director of Human
Resources position at LACOE, followed by another Director of Human Resources position at Napa COE. 
Clearly, Napa COE would not be able to certify through its own records the prior service at LAUSD and
LACOE.

GUIDANCE BASED ON WHAT WE KNOW NOW

1. RETIREES.  While CalSTRS says retirees "need not" file the Election Form at this time, there is
nothing in writing to guarantee that amnesty would be available if a retiree files the form after the May 23,
2014, deadline.  On the other hand, it is also not clear that amnesty is even available to retirees, so there is
some risk that filing the form could be treated as an admission, for audit purposes, that the retiree served in
a position which did not qualify for STRS benefits.

Districts may wish to, but are not required to, inform retirees that they have the option of filing the
Election Form, pointing out the concerns raised above.6  Districts could choose to notify only those retirees
who the district knows may have served at one time in non-qualifying positions on or after July 1, 1996. 
Those positions would include those listed in the 2012 CalSTRS Circular or similar positions, or those for
which the duties do not appear to address the creditable service criteria in statute (Education Code section
22119.5).  Districts could also opt to notify ALL people who retired on or after July 1, 1996, on the theory
that they may have had non-conforming positions through prior employing districts of which the district of
retirement may be unaware.  

If you need a sample retiree notification letter, let us know and we can provide one.

2. TOURS OF DUTY.  Employees who have served in potentially non-qualifying positions should be
advised to fill out the election form with their current district of employment and provide any necessary
information regarding service in prior districts.  While CalSTRS is saying that only one Election Form and
Justification Letter should be filed, the District of current employment may wish to inform employees that if
they may have previously rendered potentially non-qualifying service in another district or districts, they can
consider requesting an additional Election Form and Justification Letter from those districts.7   

3. JUSTIFICATION LETTER.  An alternate version of the Justification Letter is attached for your
convenience. In this version, the district, without admitting fault or liability, certifies that its records do not
confirm whether an Election Form was filed and that the district is "informed and believes" that due to an
oversight, the employee was not offered the opportunity to timely file, and/or the District believed the
employee was performing creditable service and did not need to file.  This language is intended to cover
situations where the district does not know the precise reason for an apparent failure to file.  It should be

6 Districts could extend this notification to surviving spouses/registered domestic partners of deceased retirees.
7 CalSTRS officials have stated orally to the Kern County Superintendent of Schools office that in certain cases, more
than one election form could be necessary.  However, that guidance has not been confirmed in writing as of the date
of release of this bulletin.
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adjusted if the district has actual knowledge of the reason.  Consult counsel if there are any questions in
that regard.8

The Election Form is initiated by the employee.  The Election Form and Justification Letter are then
completed, signed and dated by the current employer.  If the employer is not a CalSTRS independent
reporting source, the Election Form must be signed and dated by the County Office of Education.  The
employer (or County Office of Education, as applicable), then files the Election Form and Justification
Letter with CalSTRS, and provides a copy to CalPERS.

For employees who served in previous non-qualifying positions in other districts, the current employer
can list them in the Justification Letter based on information provided by the employee.  There is optional
language below the list of positions in the sample letter for the current employer to make clear that any such
information is based on data provided by the employee.  The current employer could also advise the
employee to seek an additional Election Form and Justification Letter from any prior employers for which
the person worked in a non-qualifying position.

If you have any questions concerning this or related issues, do not hesitate to contact our office.

—  Grant Herndon

Attachments:
2013 Circular
Employee Election Form

CalSTRS 1/27/14 eBulletin
Alternate Justification Letter

_______________________________________

Education Law Updates are intended to alert clients to developments in legislation, opinions of courts and
administrative bodies and related matters.  They are not intended as legal advice in any specific situation.  Please
consult legal counsel as to how the issue presented may affect your particular circumstances. 

8 While service by CalSTRS members in a non-qualifying position before July 1, 1996 does not appear to have required
the filing of an election form to remain in CalSTRS, the written guidance from CalSTRS does not specify a cutoff date
for listing the first non-qualifying position, so in an abundance of caution, employees should list the first non-
qualifying position held regardless of timeframe.
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SAMPLE ALTERNATE JUSTIFICATION LETTER 
(For Reproduction on District Letterhead) 

 
 

CONFIDENTIAL 
 
 
 
[DATE] POSTMARK ON OR BEFORE MAY 23, 2014 
 
 
 Via Certified U.S. Mail 
 
 
CalSTRS 
Member Account Services 
P.O. Box 15275, MS 17 
Sacramento, CA 95851-0275 
 
Re: [name of employee], SSN: [xxx-xx-xxxx] 
 Justification Letter/Form ES 372 Pursuant to 
 CalSTRS Employer Information Circular Vol. 29, Issue 3 
 
To Whom It May Concern: 
 
Please allow this letter to serve as the required Justification Letter accompanying the 
enclosed Retirement System Election Form (ES 372) for the employee and CalSTRS 
member referenced above, as outlined in CalSTRS Employer Information Circular Vol.  
29, Issue 3 – Right of Retirement System Election When Changing Positions 
(“Circular”). 
 
Without admitting any fault or liability, the District certifies that our records do not 
confirm the previous filing of an election form for this employee.  We are informed and 
believe that due to an oversight, the employee was not offered the opportunity to timely 
complete the election form because the District inadvertently failed to provide the form 
at the time the employee changed positions and/or because the District believed that 
the employee was performing creditable service in a certificated position and therefore 
was not required to file the form. 
 
The employee’s completed election form is enclosed with this letter.  In completing the 
Election Form ES 372, the effective date used marks the earliest date of entry into a 
position which potentially required membership in another public retirement system. 
 
Per the Circular, please see the required additional information: 
 



 

 

POSITION TITLE 
DATE 

RANGE 
EMPLOYER NAME 

UNIT 
CODE 

List the first position in which the 
employee performed potentially 
non-qualifying service (service 
potentially requiring membership in 
another retirement system), along 
with any subsequent positions.   
Indicate the last position where the 
employee performed creditable 
service (service which was not 
potentially non-qualifying).  

   

    

    

 
[Additional optional language where current employer provides information 
concerning prior positions with other employer(s)]: For any positions potentially 
requiring membership in another public retirement system listed above which predate 
the employee’s service with our District, the information provided is based on data 
furnished by the employee. 
 
If you need additional information, please contact my office at __________________. 
 
Sincerely, 
 
 
 
[name] 
[title] 
 
Enclosure: Retirement System Election Form ES 372 [insert member name, SSN] 
 
cc: Member 
 County Office of Education - Retirement/CalSTRS Department 
 CalPERS 


