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CALSTRS CREDITABLE COMPENSATION REGULATIONS 
NOW FINAL AND TAKE EFFECT JANUARY 1, 2015

As you may know, there has been confusion in recent years regarding on the issue of
whether certain compensation will be considered "creditable" by the California State Teachers
Retirement System (CalSTRS) to the system's defined retirement benefit (the monthly 2 percent at
60 retirement benefit).

Under former informal regulations or guidelines known as the "Creditable Compensation
Guide," CalSTRS at one time considered compensation such as automobile allowances and cash
provided in lieu of health and welfare benefits to be creditable to the "defined benefit."  Over the
past few years, CalSTRS challenged the characterization of such compensation as creditable in a
series of audits and compensation reviews, despite the language in its own Creditable
Compensation Guide.  This led to a strong objection from employee groups as well as school
officials tasked with coding compensation for CalSTRS purposes.  One of CalSTRS stated aims is
to prevent "spiking," or the manipulation of compensation during the final years before retirement
in order to increase the retirement benefit.

Earlier this year, CalSTRS introduced formal regulations to address these issues.  Those
regulations have gone through several modifications and four public comment periods and were
recently approved by the Office of Administrative Law, clearing the way for them to take effect
January 1, 2015.  The rules describe what kinds of compensation will be considered creditable
going forward.  They also address consistency in treatment of such benefits, which impacts whether
CalSTRS may presume that changes in compensation or the treatment of benefits will be
considered pension spiking.

The regulations can be found on the CalSTRS website at the following link: 

www.calstrs.com/sites/main/files/file-attachments/final_regulation_text_-_revised__11.18.2014.pdf
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The regulations apply to "2% at 60" CalSTRS members, not to those who became CalSTRS
members on or after January 1, 2013, who are subject to the Public Employees' Pension Reform
Act of 2013.  While the new regulations generally address compensation earned for creditable
service on or after January 1, 2015, they permit CalSTRS to review compensation changes during
the final compensation period regardless of the date the services were performed.
 

The following is a summary of the major changes the new regulations will bring.  

1. TREATMENT OF CERTAIN COMPENSATION - ALLOWANCES AND STIPENDS

The new regulations address the two principal forms of creditable compensation: salary and
"remuneration in addition to salary."  Remuneration in addition to salary is specifically defined to
exclude certain types of commonplace allowances which were formerly considered creditable to the
CalSTRS defined benefit, such as automobile allowances and cash paid in lieu of an expense paid
or reimbursed by the employer (some districts provided cash in lieu of health and welfare benefits,
for example). Effective January 1, 2015, these kinds of allowances will not be creditable to the
defined benefit.  However, as discussed below, the regulations do provide a window of opportunity
to "restructure" such amounts into salary.

Other kinds of stipends or allowances such as longevity or degree stipends will continue to
qualify as creditable compensation if they meet the applicable criteria (see Regulation 27401 - for
example, such compensation must be paid to all persons on a class of employees, in the same
dollar amount, percentage of salary or percentage of amount being distributed, and is not paid for
a limited period of time only).

Consult with your County Superintendent of Schools, CalSTRS representative, and/or
legal counsel as to whether particular kinds of compensation will continue to be creditable as of
January 1, 2015.

2. PRESUMPTIONS OF PENSION SPIKING - "INCONSISTENT TREATMENT"

When CalSTRS finds that compensation as been treated inconsistently during the final
compensation period (typically seven years before the last day used to calculate final compensation
for retirement purposes), it may presume this was done for the purpose of pension spiking.  The
new regulations address inconsistent treatment as it applies to compensation changes in general,
and specifically concerning compensation restructures.

A. Compensation Restructures

The new regulations do permit compensation that will no longer be creditable on January
1, 2015 to be restructured into salary or remuneration in addition to salary.  If this is accomplished
between January 1, 2015 and December 31, 2015, and is a permanent change, the compensation
restructure will not be considered inconsistent.  
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Note, however , that even though the regulations allow th is to  be addressed  th rough
Decem ber 31, 2015, com pensation such  as autom obile allowances and cash  in  lieu o f health  and
welfare benefits will no  longer be perm itted  to  be coded  as cred itable as o f January 1, 2015.  

Accordingly, employees who receive such compensation will experience a decrease in total
compensation for retirement purposes on January 1, 2015.

Particularly in the case of automobile allowances, many districts are considering
restructuring all or part of the compensation into salary and eliminating the allowance.

1
  

If a restructure is implemented for a class of one, such as for a superintendent, and is
reversed in the first contract for the successor, it will be presumed not to have been a permanent
change and will be considered inconsistent.  This could have adverse consequences to the current
superintendent.  CalSTRS may presume that the restructure into salary was pension spiking and
may therefore disallow a portion of the retirement benefit attributable to that compensation and
seek to recover from the retiree and/or the district any amounts considered to have been
improperly paid on that basis.  Where compensation is found to have been treated inconsistently,
it may be redirected to a separate account known as the Defined Benefit Supplement account.

Restructuring of auto allowances may involve amendments to written contracts which
contain allowance provisions, or in some cases amendments to salary schedules referencing the
allowances or Board policy.  Some districts provide auto allowances to selected bargaining unit
members such as school psychologists or even certain teachers, such that the restructure may need
to be addressed as part of the collective bargaining process.

B. Compensation Changes Other Than Restructures
  

The regulations implement criteria for judging the consistency of other compensation
changes during the final compensation period.  As such changes are negotiated, they should be
measured against these criteria if it desired that the change be creditable.  For example, a change in
compensation that is commensurate with the percentage increase granted to the majority of
members employed by the same employer will be considered consistent.  Thus, a COLA increase
granted to a superintendent which is equal to or less than the increase given to the majority of
District employees (typically the certificated bargaining unit) will be considered consistent.  The
same will hold true for a change of compensation that relates to an increase in responsibility which
is continued in the first contract for the immediate successor to that position.  Regulation 27600
contains a list of other criteria that establishes consistency.

1
 It should be noted that pursuant to Labor Code section 2802, employees who formerly received a specific allowance

in lieu of claiming specific expenses incurred in operating their personal vehicle for work purposes may still have the
right to request District reimbursement of those expenses after the allowance is eliminated and folded into salary.  
While it is not absolutely clear that section 2802 applies to public school districts, a review of the legislative history and
case law indicates this would be the likely result.  Consult legal counsel for additional information on this issue).
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3. COMPENSATION PAID A LIMITED NUMBER OF TIMES

The regulations also address compensation paid a limited number of times.  For example,
certain off-schedule payments or retention bonuses will be credited to the Defined Benefit
Supplement account if the compensation is not ongoing (such as where the compensation is not
scheduled to continue, or the number of times the payment will be received is specified in law or a
written agreement).  (See Regulation 27602).  Similarly, compensation for services beyond an
employee's full-time assignment may be assigned to the Defined Benefit Supplement account.  This
could include certain coaching assignments, or situations where an administrator takes on extra
duties beyond the full-time assignment established in the job description. 

4. CONCLUSIONS  

In addition to addressing the phasing out and restructuring of compensation which will no
longer be creditable to the defined benefit, the new regulations have  the practical effect of
imposing criteria on governing boards setting compensation for their administrators.  While a
Board can continue to pay an administrator whatever amount it chooses, the compensation
increase will only benefit the administrator in retirement if it satisfies the CalSTRS criteria on
consistent treatment.

Accordingly, it is in the interest of both districts and their employees to make sure
compensation is carefully reviewed, that any expectations regarding creditable compensation are
discussed and in some instances, it may be important to carefully document the bases for
compensation increases.  In addition, governing boards must carefully consider the mix of
compensation given to the successor administrator to ensure that a change in particular
compensation does not trigger "inconsistent treatment."  For example, if a car allowance is rolled
into salary for Superintendent 1 and reinstated for Superintendent 2, CalSTRS may infer an intent
to manipulate the retirement benefit for Superintendent 1.  It may then reduce the monthly
benefit for Superintendent 1 and seek to recover any amounts paid out in retirement to
Superintendent 1.

Attached for your information is a CalSTRS Employer Information Circular on this topic
issued yesterday.  

If you have any questions concerning this or related issues, do not hesitate to contact our
office.

— Grant Herndon

_______________________________________

Education Law Updates are intended to alert clients to developments in legislation, opinions of courts and
administrative bodies and related matters.  They are not intended as legal advice in any specific situation. 
Please consult legal counsel as to how the issue presented may affect your particular circumstances. 
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                  Employer Information Circular 
 
 

Volume 30; Issue 5 December 10, 2014 

Our Mission: Securing the Financial Future and Sustaining the Trust of California’s Educators  

 
Creditable Compensation Regulations 

Effective January 1, 2015 
 
 

The purpose of this circular is to alert employers that on January 1, 2015, CalSTRS Creditable 
Compensation Regulations, Sections 27200 through 27602 of Chapter 2, Division 3, Title 5 of 
the California Code of Regulations become effective. The regulations clarify Education Code 
sections 22112.5, 22119.2 and 22905 and apply to CalSTRS 2% at 60 members.  
 
Class of Employees 
Education Code section 22112.5 defines class of employees. It states, in part, that a "class of 
employees" means a number of employees considered as a group because they are employed to 
perform similar duties, are employed in the same type of program, or share other similarities 
related to the nature of the work being performed.  
 
Section 27300 of the regulations clarifies similar duties and type of program. Job duties grouped 
within each paragraph outlined in Education Code section 22119.5(a)(1)-(9) and (b) are similar. 
A program is any educational program established under state or federal law.  
 
CalSTRS did not clarify other similarities related to the nature of the work in the regulations. 
The regulations do not affect CalSTRS’ ability to override an employer's determination of a class 
of employees.  
 
In addition, Education Code section 22112.5 states a class of employees may be comprised of 
one person if no other person employed by the employer performs similar duties, is employed in 
the same type of program, or shares other similarities related to the nature of the work being 
performed and that same class is in common use among other employers. Section 27300 of the 
regulations clarifies common use means the same class is in use by at least two other employers 
throughout the state. 
 
Section 27301 of the regulations prohibits the establishment of a class of employees based on 
any of the following: 
 Retirement benefit formula or retirement program; 
 Minimum or maximum threshold for age or service credit; 
 Characterization or structure of compensation;  
 Option or requirement to work a longer or shorter day, or more or fewer days per year, 

performing similar job duties, except as provided in the Education Code section 22138.5 
for community college instructors; or 

 Performing only outgrowth activities.  
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Creditable Compensation 
Education Code section 22119.2 defines creditable compensation. The law states remuneration 
paid in cash by an employer to all persons in the same class of employees for performing 
creditable service in that position is creditable compensation. The law also states that both of the 
following are creditable: 
 Salary paid in accordance with a publicly available written contractual agreement; and 
 Remuneration paid in addition to salary provided that it is paid to everyone in the same 

class of employees and in the same amount or percentage.  
 
Section 27400 of the regulations clarifies what compensation is considered salary. To be 
considered salary, the compensation must be all of the following: 
 Paid in cash for the performance of creditable service;  
 Explicitly characterized as salary on a contract, salary schedule or employment 

agreement;  
 Used as the basis for future pay increases; and 
 Paid without a requirement for proof of expenditure.  

 
If compensation is paid for any outgrowth activities identified in Education Code section 
22119.5(a)(6), it does not have to be the basis for future pay increases to still be considered 
salary. 
 
Additionally, since salary is compensation for the performance of creditable service, the 
employer must establish a compensation earnable for all assignments for which an employee will 
earn salary.  
 
If any compensation is restructured as salary, and it meets all four characteristics of salary 
outlined above, CalSTRS considers that compensation to be salary on the effective date of the 
restructure regardless of how the compensation was previously paid or characterized.  
 
Section 27401 of the regulations clarifies compensation that is considered remuneration in 
addition to salary. The compensation must be paid in cash in accordance with a publicly 
available written contractual agreement, and the compensation is not associated with the 
performance of additional service. Remuneration in addition to salary is compensation that either 
meets a qualification or requirement on the list below or is paid contingent upon the availability 
of funds. 
 Possession or an attainment of a certificate, license, special credential or advanced 

degree;  
 Career or service longevity; 
 Hiring, transfer or retirement; 
 Employment in a position that is hazardous or difficult to staff;  
 Employment in an assignment in which the number of students enrolled exceeds the 

contractual amount; or 
 Achievement of a performance benchmark. 
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Compensation that meets the definition of remuneration in addition to salary is creditable to 
CalSTRS and reportable as special compensation. 
 
Compensation Paid a Limited Number of Times 
Education Code section 22905 requires contributions on certain types of compensation be 
credited to the Defined Benefit Supplement Program. Section 27602 of the regulations clarifies 
contributions on compensation that is not ongoing and is contingent upon either the availability 
of funds or meeting specified qualifications or requirements are creditable to the Defined Benefit 
Supplement Program only. 
 
Noncreditable Compensation 
Education Code section 22119.2(c) defines compensation that is not creditable. Sections 27501 
and 27502 of the regulations define fringe benefit and an expense paid or reimbursed by an 
employer. Below are types of compensation that are noncreditable compensation:  
 Automobile allowances;  
 Cash in lieu of benefits; and 
 Housing allowances.  

 
Additionally, Section 27500 of the regulations states that compensation that is contingent on the 
purchase of any items listed in Education Code section 22119.2(a)(5) is deemed to be covered by 
the employer, and therefore, it is noncreditable compensation. If an employer offers 
compensation for the purchase of a Tax Sheltered Annuity, it would be deemed covered by the 
employer and considered noncreditable compensation.  
 
Appropriate Crediting of Contributions 
Education Code section 22119.2(f) provides CalSTRS with the authority to determine whether 
compensation is consistent throughout a member’s career, consistent amongst an entire class of 
employees or consistent for a position. If CalSTRS determines compensation is inconsistent, it 
will determine which portion of the compensation is creditable to the Defined Benefit Program 
and the Defined Benefit Supplement Program. 
 
Section 27600 states that seven years, ending with the last day used to calculate final 
compensation, is generally the period of time that CalSTRS will review to determine if an 
increase in compensation is consistent. For a member with three-year consecutive or one-year 
final compensation, this means that CalSTRS will review his or her compensation for the year he 
or she retired and the immediately preceding six years. 
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When CalSTRS determines an increase in compensation is inconsistent, the employer or member 
may rebut the determination by providing substantiating documentation that the increase was 
attributable to one or more of the specific circumstances listed in Section 27600 of the 
regulations: 
 A restructure of compensation that is a permanent change.  
 A salary deferral due to a reduction in school funds.  
 A commensurate percentage increase in compensation earnable for the majority of 

members employed by the same employer.  
 A change in duties required of the employee that is incorporated in the first contract for 

the immediate successor to the position.  
 An increase in responsibility of the employee that is incorporated in the first contract for 

the immediate successor to the position.  
 Attainment of an educational or performance benchmark.  
 An increase that establishes pay parity.  
 A commensurate compensation earnable for the immediate successor or predecessor.  
 More education or experience than the immediate predecessor.  
 An increase in compensation that is required to recruit for a position which is directly 

responding to a specific time-bound financial crisis, as defined in the regulations.  
 
For example, if CalSTRS inquires about an unusual increase in pay prior to an individual’s 
retirement and the employer can demonstrate that the job responsibilities for that position were 
expanded because of a permanent change in the employer’s business practice that was continued 
for the next person to hold that position, that would be viewed by CalSTRS as a consistent pay 
increase.  
 
In another example, if the employer provides documentation demonstrating that an individual 
was promoted to a new position and that the predecessor to that position earned a similar 
amount, that would generally be viewed as consistent, unless the employer shows a pattern of 
promoting individuals into this position just prior to retirement. If CalSTRS determines that there 
is a pattern of assignment of duties or responsibilities by an employer to employees during the 
final compensation period, the additional compensation for those duties is presumed to be 
inconsistent.  
 
The contributions on compensation increases presumed to be inconsistent will be allocated to the 
Defined Benefit Supplement Program. Compensation that does not exceed150 percent of the 
median increase in compensation earnable earned by a broader population, as defined in the 
regulations, will be creditable to the Defined Benefit Program. Any compensation in excess of 
that amount will be allocated to the Defined Benefit Supplement Program.  
 
Additionally, a restructure of compensation that does not meet the criteria of being permanent is 
presumed to be inconsistent, and the contributions on the restructured compensation will be 
credited to the Defined Benefit Supplement Program, even if the increase in compensation is less 
than 150 percent of the median increase of the applicable population.  
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CalSTRS will presume a restructure of compensation to be inconsistent if it is: 
 Negotiated after January 1, 2016, and is outside of the employer's standard bargaining or 

employment contract timeframes; or 
 Implemented for a class of one and is not negotiated in the first contract for the 

immediate successor in that position.  
 
For complete information, please refer to the Creditable Compensation Regulations at 
calstrs.com/general-information/creditable-compensation.  
 




